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LEGAL BANKING FORMS. 


Smith signs a promissory note as maker and the payee discounts it 
with a local bank. The bank does not know much about the payee, 
but it knows all about Smith and in taking the note, it relies upon 
Smith’s financial responsibility. Later on Smith finds out that he was 
not dealt with fairly in the transaction, in which he gave the note. We 
will say, for purposes of illustration, that the payee obtained the note 
from Smith upon misrepresentation as to the quality of goods, in pay- 
ment for which Smith delivered the note. So, when the bank calls upon 
Smith for payment he tells the bank what he has discovered, and he 
also tells the bank that he does not intend to pay the note. 

Smith does not feel under any moral obligation to pay. He has been 
defrauded and stands to lose the entire amount of the note if he is forced 
to take up the note. He knows that the bank did not discount the note 
as a favor to him, but, on the contrary that the bank went into the 
transaction for the sole purpose of making a profit. From his point of 
view the bank assumes the risk of the payee’s fraudulent act. The only 
question is as to Smith’s legal obligation to pay the note. On this 
point Smith refers to his lawyer, who explains to him that, as the bank 
is a holder for value, it is entitled to enforce the note against Smith, in 
spite of the fraudulent means by which the note was obtained. But 
Smith has one hope held out to him by his attorney. The note contains 
a series of provisions as to the time of payment, manner of payment, 
deposit and sale of collateral securities, etc. It may be, so his attorney 
informs him, that one or more of these provisions render the note non- 
negotiable, and in that event Smith’s defence would be good as against 
the bank. 

So it all resolves itself to the question whether the instrument is in 
proper form to comply with the requirements as to negotiability. And 
that is one of the principal things a banker is called upon to decide— 
whether paper which is offered to him for sale or discount is negotiable 
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inform. It has occurred to us that one method of bringing out the most 
common defects, which render a note or other instrument non-negotiable 
is to refer to actual instruments, which have become the subject of 
litigation and have been passed upon by the courts as to their negotia- 
bility. And in this issue we publish an article, which cites various in- 
stances of promissory notes and bills of exchange, which have been 
attacked in the courts upon grounds of negotiability. In this article 
will be found a number of provisions which are frequently included in 
commercial instruments, and which the courts have declared violative of 
the legal requirements as to negotiability. 

We recommend a perusal of this article to bankers as a means by 
which they can test the negotiable character of commercial paper 
which they hold. 


PRESENTMENT FOR PAYMENT. 


The case of Prior v. Simonson, recently decided by the Supreme Court 
of Colorado and published among the legal decisions in this issue, relates 
how the holder of a promissory note may lose his rights against the in- 
dorser of the note through neglect to observe the legal requirements as 
to presentment for payment. 

The note here involved was signed by two persons, Henry Blesse and 
Julia Blesse. In an action brought by the holder against the indorser 
of the note, it appeared that there had been no presentment to Julia 
Blesse. It is specifically provided by the Negotiable Instruments Law 
that, where a note is signed by two or more makers who are not partners 
and no place of payment is mentioned in the note, presentment must be 
made to each of the makers, in order to charge the indorsers with liability, 
It appears that this particular note specified no place of payment and 
that the two persons who signed as makers were not partners. It was 
therefore held that since the holder had not presented the instrument for 
payment to each of the makers, he could not recover in an action against 
the indorser. 

SURVIVOR NOT ENTITLED TO JOINT DEPOSIT. 


Section 249 of the New York Banking Law provides that when a bank 
deposit is made in the names of two persons “‘in form to be paid to either 
or the survivor,’ the same establishes conclusive evidence of the inten- 
tion of the parties to vest title to the deposit in the survivor. 

This statutory provision is construed and applied in a recent decision 
by the Appellant Division, In re Mount Vernon Trust Company, which 
is to be found amount the legal decisions published in this issue. 

It seems that one Charlotte A. Ramsey had opened a savings bank 
account in her own name in the East Chester Savings Bank. Subsequently 
the account was changed to read “‘Charlotte A. Ramsey and Jane Ram- 
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sey”. At the time when this change was made Charlotte Ramsey was 
suffering from a paralytic stroke and was generally incompetent phy- 
sically to look after her affairs. This was the only proof as to the cir- 
cumstances of the change in the form or the account. The account con- 
tinued in the two names until the death of Charlotte Ramsey, when the 
question arose whether the deposit belonged to her estate or to Jane 
Ramsey as survivor. 

The court decided that the fund belonged to the estate of the deceased 
depositor. The statute referred to had no application, because the 
account was not “in form to be paid to either or the survivor.”” The 
rights of the parties therefore had to be determined in accordance with 
the common law rules and without reference to the statutory provisions. 

Under the common law rule, in order for the survivor to be entitled 
to the deposit, in a case of this kind it was necessary to produce evidence 
tending to show that the depositor intended to create a gift by way of 
joint tenancy. 

The court decided that there was not sufficient evidence to establish 
such a gift. If in entering the account on the books of the bank, the 
words “‘payable to either or the survivor’ had been added, the section 
of the Banking Law above mentioned would have applied and Jane 
Ramsey would have been entitled to the deposit, as survivor. 


PAYING CHECK TO PAYEE’S AGENT. 


In the payment of checks one of the things a bank has to keep in mind 
is that the fact that a person is associated in business with, or employed 
by, one who is named as the payee of a check does not necessarily autho- 
rize such agent or associate to receive payment of the check. 

If John Doe is employed by X corporation, the bank which carries 
the corporation account is of course protected in permitting John Doe 
to deposit to the credit of such account checks payable to the corpora- 
tion. But if the bank pérmits John Doe to indorse the checks in the 
name of the corporation and pays over to him the amount represented 
by the checks, then it assumes the risk of John Doe’s authority to so 
indorse and collect. If it so happens that he had no such authority, 
then the indorsements made by him are forgeries, and the bank may be 
held Liable at the instance of the corporation. 

In this issue we publish a recent decision on the Supreme Court of 
Kansas which involves the rule of law above referred to. The title of 
the case is Chamberlain Metal Company v. Bank of Pleasanton. It 
seems that a Mrs. Ellis, being indebted to the plaintiff metal company, 
delivered her check for $134 in favor of the company, to one Haskell, 
agent of the company. The agent presented the check to the defendant 
bank, on which it was drawn, indorsed the company’s name on the back 
of the check, and received the money thereon, which he retained and 
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applied to his own uses. Upon the trial, judgment was entered for the 
defendant, but later a motion for a new trial was granted. 

The bank appealed from this motion and the appellate court decided 
that a new trial was proper and confirmed the granting of the motion. 
A judgment was not obtained against the bank in this litigation but the 
fact of the granting of a new trial indicated that such judgment will be 
obtained if the plaintiff company is able to establish by evidence the 
facts upon which it claims the right to recover. In the opinion it was 
said: ‘“‘The bank was bound to determine at its peril whether Haskell 
had authority to indorse plaintiff’s name on the check and to receive the 
money thereon.”” This decision brings out the risk which the bank as- 
sumes in paying checks over the counter, where the check is presented, 
not by the payee, but by someone representing or pretending to represent 
the payee. 

FINANCING AN AUTOMOBILE TRANSACTION. 


A recent decision on the Supreme Court of Washington, Citizen’s 
Bank and Trust Company v. Limpright, describes one method of finan- 
cing the purchase of a new automobile. The case also involves the right 
of the bank, which loaned money on the security of a note involved in 
the transaction, to recover on the note. 

The defendant, desiring to purchase a new $1600 car, delivered his 
promissory note for that amount to one Pittman, the proprietor of an 
automobile agency, on February 21, 1914. The note carried interest at 
the rate of 8 per cent per annum and as to the time of payment, contained 
the following provision: ‘Eleven Hundred Fifty Dollars, due April 1, 
1914, balance at rate of $100 per month.”’ It was understood between 
the parties that the defendant was to turn in his old car at a valuation 
of $1150 and that he was to pay but $450 in cash. At the time of the 
delivery of the note, the defendant turned in his old car and received 
the new one. At the same time Pittman signed an agreement to the 
effect that $1150 was to be allowed on the car, and that that amount was 
to be applied on the note sixty days after its date. Without waiting 
for the sixty days to elapse Pittman borrowed $1280 from the plaintiff 
bank and delivered up the defendant’s note as collateral security. 

In the action subsequently brought by the bank upon the note there 
was a dispute as to whether the defendant had received any notice that 
the note had been delivered to the bank. There was also a dispute as 
to whether the bank or its officers had any knowledge of the circum- 
stances under which the note was originally given, that is whether they 
knew of the agreement under which $1150 was to be allowed on the old 
car and applied on the note sixty days after its date. The court held 
that whether the bank had knowledge of such fact or not, it was never- 
theless a holder in due course of the extent of the loan which it made to 
Pittman on security of the note. At the time when the note was pledged 
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with the bank, Pittman’s agreement with the defendant was still execu- 
tory and the time for applying the $1150 to the partial satisfaction of the 
note had not arrived. The reason why the defendant gave his note for 
the full purchase price of the new car and at the same time turned over 
his old car was that the agent had to pay for the new car at the time it 
was received. Pittman’s plan for raising the money to pay the manu- 
facturer was to discount or borrow on the security of the defendant’s 
note. Within sixty days thereafter he intended to dispose of the old 
car and apply the proceeds of the sale to the payment of the note. In 
one sense the defendant was an accommodation maker, in that he signed 
the note for an amount larger than his actual indebtedness to Pittman. 
Of course could not be allowed to enter this as a defense to the claim of 
the bank which subsequently purchased the note. Even if the bank had 
knowledge of the circumstances involved it would still be a holder in due 
course to the extent of the value which it had given for the note and 
would be entitled to recover that amount. And that is what the court 
held. The bank was allowed to recover the amount which it had ad- 
vanced on the note, with interest. 





THE SAVINGS BANK AS THEATRICAL MANAGER. 


When a bank, for its own protection, is compelled to foreclose a 
mortgage upon real estate, which stands as security for a loan, the bank 
sometimes finds itself in possession of an enterprise somewhat foreign 
to its ordinary business. 

The New York Supreme Court has recently decided a case, wherein a 
savings bank was sued for damages caused by the negligence of a vaude- 
ville performer. It was contended that the bank was liable because it 
was one of the managers and proprietors of the theatre in which the 
performance was conducted. 

The facts involved present an interesting situation. It seems that in 
1907 The Rome Savings Bank took a mortgage upon the Lyric Theatre, 
in the City of Rome. Upon the foreclosure of the mortgage the prop- 
erty was bid in by the bank and the bank came into possession on 
February 28, 1912. On March 1, 1912, the bank entered into an agree- 
ment with one Edwards which recited that it was a lease between the 
bank and Edwards for the term of one year. Under the agreement 
Edwards was to conduct the premises as a theatre and to keep books 
which were to be accessible to the bank. From the receipts he was first 
to deduct $100 a month to apply to his own uses and from the balance 
he was to pay the insurance, taxes and operating expenses of the theatre. 
The agreement then provided that, after this expense had been paid, 
Edwards was to pay to the bank the sum of $1600 a year and at the 
termination of the lease, one-half of the surplus profits, provided, of 
course, there should be any surplus. 
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A few weeks after the theatrical enterprise was started a troupe of 
acrobats, known as the Four Campbells, were booked to give a series of 
exhibitions. They brought with them their own apparatus, including 
bars, trapeze, casting net, and the means for setting them up and se- 
curing them. While giving the act one of the performers fell into the 
net, the force of the fall breaking an iron piece attached to one of the 
guy-ropes. This iron piece was hurled into the audience and struck 
the plaintiff, who was watching the performance, on the head, fracturing 
his skull and causing other severe injuries. 

The liability of the bank depended upon whether or not it could be 
regarded as having entered into a partnership with Edwards for the 
purpose of conducting the theatrical business. The court decided that 
no such partnership existed and that therefore the bank was not liable. 

In holding the bank to be free from liability the court said: 

“The contract made by the parties is in form a lease and recites a de- 
mise of the premises for the term of one year, at the expiration of which 
term the property was to be returned to the bank in as good condition 
as it then was, necessary wear and damage by the elements excepted. 
The lessee was to use the premises for the purpose of the theater business 
and for no other purpose without the consent of the lessor. The lessee 
was to pay taxes, insurance, and all necessary repairs and charges out 
of the income received from the business, and out of the net receipts he 
was to deduct $100 per month and pay the bank $1,600 per year. If, 
after making said payments, there were any profits remaining the bank 
should have half of the same. But if there were not enough receipts to 
make said payment the lessee was to have $100 per month and the bank 
should have the balance. The bank reserved no right of entry or over- 
sight over the business, nor was it liable for any losses that might arise 
in the same, and, while it had the right to inspect the books kept by the 
lessee, this, in my judgment, was merely to enable it to know the amount 
of the net receipts. I think the parties did not intend a joint business 
undertaking in which each had a proprietary interest, but a lease of the 
premises to Edwards with the reservation of a certain portion of the 
profits as rental which, as we have seen, is allowable in such cases.” 

CONSTITUTIONALITY OF FALSE CREDIT STATEMENT LAW. 

A number of states have enacted statutes declaring it a crime to make 
or use a false statement of financial condition for the purpose of ob- 
taining property or credit. In most instances the crime is committed 
no matter to what person or corporation the statement is made. The 
Minnesota Statute differs from the statutes which have been enacted in 
other states, in that it is limited to cases where the false statement is 
made to a bank or trust company. 

In a recent decision by the Supreme Court of Minnesota, State v. 
Elliot, which we publish in this issue, the constitutionality of the Min- 
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nesota Statute was attacked upon this point. It was said in the first 
place that the statute violates the Minnesota State Constitution, pro- 
viding that “‘in all cases where a general law can be made applicable no 
special law shall be enacted.” 

In holding that the statutory provision was not invalid as class liti- 
gation the court said: ‘Long ago this state placed banking institutions 
in a class by themselves in respect to many matters. Their business is 
regulated and supervised to an extent not attempted with other business. 
Their officers and directors are made amenable to severe punishments if 
the statutes relating to the conduct of banking business are violated. 
The protection of those who make use of banks—and that means prac- 
tically all who do business or possess or need money—requires the state 
tojlegislate and supervise banking institutions. Banks are repositories 
of public as well as private funds. Public interest demands that the 
state, for the purpose of regulating and supervising banking as a business, 
place it in a class by itself. How, then, can it be said that the state 
may not also place banks in a class separate from other business when 
the purpose is to afford them a protection against the misrepresentations 
by the use of which their funds may be depleted and their stability 
threatened ?” 

The statute was further objected to as in contravention of the Four- 
teenth Amendment of the Federal Constitution, in that it abridged the 
privileges and immunities of the plaintiff and denied him equal protection 
of the laws. In answer to this complaint the court said: ‘“‘Under no 
possible view can the act be held to abridge any right, privilege, or im- 
munity assured to appellants by the Fourteenth Amendment to the 
Federal Constitution. No one may be heard to claim a moral or legal 
right or privilege to obtain a loan or credit by the use of falsehood. And 
it is difficult to appreciate the propriety of one charged with a punishable 
fraud making the defense that the law he has offended is invalid because 
it does not penalize the same fraud when perpetrated upon certain other 
parties who might have been covered by the law, but were not.” 


SSESESESSESESESES 


PRESENTMENT OF NOTE CONTAINING ATTORNEY’S FEE 
CLAUSE. 


Ordinarily it is not necessary to present a note for payment in order 
that the holder may be entitled to bring action thereon against the 
maker. Presentment is one of the steps required in order to charge an 
indorser with liability, but it has nothing to do with the liability of the 
maker. It seems, however, that where a note contains a provision for 
the payment of an additional sum as attorney’s fees, in the event that 
an action is brought on the note, there must be something in the nature 
of a demand made upon the maker, in order to put him in default with 
respect to the sum claimed as attorney’s fees. 
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In the case of Hodges v. Blaylock, a recent Oregan dicision published 
in this issue, the note contained the following provision: ‘In case suit 
or action is instituted to collect this note, or any portion thereof, we 
promise and agree to pay an additional sum in like gold coin as the court 
may adjudge reasonable for attorney’s fees to be allowed in said suit or 
action.”” The note was payable on demand. Several months before 
this action was commenced the plaintiff met the defendant on the road 
and asked him for the money represented by the note. The defendant 
reminded the plaintiff that he was young and single and did not need 
the money, while the defendant needed it for the support of his family, 
' and he did not make any payment on the note. The plaintiff did not 
have the note with him at the time of this conversation. It was there- 
fore impossible for him to make any formal presentment. The court, 
however, decided that there was a sufficient demand to put the maker 
in default and entitle the plaintiff to recover attorney’s fees. The court 
said: “Any reasonable request to pay a demand note of the kind re- 
ferred to is sufficient to put the maker in default, if he fails to dis- 
charge the obligation” 

The above case makes attorney fee notes an exception to the rule that 
demand is not necessary to charge the maker of a note. The exception 
is to the effect that, while it is not necessary to make presentment in the 
same form or manner that would be required for charging an indorser, 
there must at least be a demand of some sort made upon the maker,for 
he cannot be assessed with attorney’s fees in an action brought against 
him. 

BII3IIII3g 
NOTES EXECUTED ON SUNDAY. 


A promissory note, executed and delivered on Sunday, is generally 
held to be invalid, at least as between the original parties. The ground on 
which the courts have refused to maintain actions on contracts madefin 
contravention of statutes for the observance of the Sabbath, is the ele- 
mentary principle that one who has participated in a violation of thef{law 
cannot be permitted to assert in a court of justice any right founded 
upon or growing out of the illegal transaction. 

In this issue we publish among the legal decisions one from the 
Supreme of Iowa, Gooch v. Gooch, in which it is held that a note executed 
on Sunday, but bearing the date of a week day, is valid in the hands of 
an innocent purchaser for value before maturity. 
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LEGAL BANKING FORMS. 


Promissory Note Forms Discussed with Reference to 
Negotiability. 


BY JOHN EDSON BRADY 


In the matter of dealing in commercial paper it is most essential that 
the banker be able to assure himself that promissory notes, which he 
receives in the course of his daily banking transactions are negotiable 
inform. All sorts of clauses are written into instruments of this charac- 
ter—provisions for attorney’s fees, directions as to the fund out of which 
payment is to be made, statements as to the transaction out of which 
the instrument arose, provisions for discount if paid before maturity, 
provisions as to interest, provisions for payment by installments, pro- 
visions for the giving of collateral and the sale thereof and so on in end- 
less variety. The problem which confronts the banker is to determine 
when a particular provision destroys the negotiability of the instrument 
in which it is contained. 

A great deal of litigation involving promissory notes could be avoided 
if the proper care were exercised in the first instance to see that the in- 
strument contained no provision which would act unfavorably upon its 
negotiability. 

It is the object of this article to present a number of promissory note 
forms, which have been passed upon by the courts with respect to the 
question of negotiability and, in cases where the instrument has been 
held to be non-negotiable, to point out the defect which deprived the in- 
strument of its negotiable character. 

Negotiability in general. The Negotiable Instruments Law, which is 
now in force in all but a very few of the states, presents in one brief 
paragraph the essentials of negotiability. The section to which we re- 
fer and which in the New York Statute is section twenty, provides as 
follows; 


“An instrument to be negotiable must conform to the following 
requirements. 

1. It must be in writing and signed by the maker or drawer; 

2. Must contain an unconditional promise or order to pay a sum 
certain in money; 

3. Must be payable on demand, or at fixed or determinable future 
time; 

4. Must be payable to order or to bearer; and 

5. Where the instrument is addressed to a drawee, he must be 
named or otherwise indicated therein with reasonable certainty.” 
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Instrument Must be Unconditional. No forms are necessary to illus- 
trate the first requirement of the section above, namely that the instru- 
ment to be in writing and signed by the maker or drawer. The next 
essential of negotiability set forth in this section is that the instrument 
must contain an unconditional promise or order. If the instrument can 
be regarded as being payable only upon the happening of a certain con- 
tingency, then it is not negotiable. A note which contained the following 
clause was held to be conditional and, therefore, non-negotiable. 

This note is payable when Post Office Department accepts my 
building from me. Devine v. Price, 152 N. Y. Supp. 321. 

Another instance of non-negotiability is found where the note is specifi- 
cally made subject to the provisions of some other instrument, such as a 
deed or mortgage; this can be illustrated by a note which was held to 
be negotiable because it contained the following clause. 

This note is for part of the purchase price of timber conveyed to 
the undersigned by the said company by deed of even date here- 
with; is secured by retention of the title of said timber and subject 
to the provision of said deed. Pope v. Righter-Parry Co., N. C. 78 
S. E. Rep. 65. 

Instruments Payable out of Particular Fund. An instrument which 
by its terms is payable out of a particular fund is conditional and, there- 
fore, non-negotiable. In this connection it isto be remembered that the 
negotiability of the instrument is not affected by the fact that it indi- 
cates a particular fund out of which reimbursement is to be made, or a 
particular account to be debited with the amount. In other words if the 
instrument is payable at all events it does not lose its negotiable character 
because it contains a clause, specifying the manner in which the party 
making the payment is to reimburse himself or referring to an account 
against which the payment is to be charged. The following are instances 
of bills or notes which have been held not to violate this requirement of 
negotiability. 

This note is given to take up the freight and rehandling of N. P. 
Car 43607 and proceeds from resale of said car shall apply on this 


note, No. 22,438. First Nat. Bank v. Sullivan, Wash., 119 Pac. 
Rep. 820. 

In case of the death of the insured (maker) before this note falls 
due the above amount with interest shall be deducted from the 
amount of the policy. Union Bank v. Spies, 151 Iowa 178, 130 
N. W. Rep. 928. 

Mr. J. W. Joyce, Cashier of the Bank of San Marcial: Pay to 
the order of Tom Marron the sum of ($160.00) one hundred and sixty 
dollars and charge the same against the ($2000) two thousand 
insurance draft issued by Dora Alexander of the Woodman Circle in 
my favor; the same being the balance of my account with him. 
Hanna v. McCorey, N. M., 141 Pac. Rep. 996. 


On the other hand an instrument which contained the following pro- 
vision was held to be non-negotiable on the ground that it was payable 
out of a particular fund: 
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Pay to the order of J. B. Tisdale of 124 Remsen St., Astoria the 
sum of $4500.00. The same to be deducted from money due me 
on loan on the five houses on South West corner of Liberty Avenue 
and Baltic St., Jamaica, owned by Louis Schwartz. The amounts 
are to be paid as follows: 

$900.00 when buildings are rough enclosed. 
1800.00 “ = “* brown mortared. 
1800.00 “ me ** complete. 

Tisdale Lumber Co. v. Piquet, 137 N. Y. Supp. 1021. 


It will be noticed that the last quoted form is somewhat similar to the 
one above which referred to the insurance policy. In one instance the 
amount was to be “‘deducted”’ from the amount of the policy, while in 
the other the amount was to be “‘deducted”’ from money due ona certain 
loan, yet in one instance the note was held to be negotiable and in the 
other it was held to be non-negotiable. Inconsistencies of this kind will 
be found throughout the decisions dealing with negotiablity. Such con- 
flicts serve to bring out more clearly how necessary it is to exercise cau- 
tion in the preparation of a commerical instrument to the end that it 
may not be deprived of its negotiability. 

Statement of Transaction out of which Instrument Arises. The ne- 
gotiability of an instrument is not affected by the fact that it contains 
a statement of the consideration upon which the instrument is based, or 
refers to the transaction which gives rise to the instrument. The fol- 
lowing instruments, which have been passed upon by the courts and 
held to be negotiable, will serve to illustrate this point. 


On account of contract. First National Bank v. Lightner, 74 
Kans. 736, 88 Pac. Rep. 59. 


Value received as per contract. National Bank of Newberry v. 
Wentworth, Mass., 105 N. E. Rep. 626. (1914). 

For payment under contract of even date. Slaughter v. Bank of 
Bisbee, Ariz., 154 Pac. Rep. 1040. 

Pay to the order of Wm. H. Deweese, att’y., $1,150.76 (eleven 
hundred and fifty and 76/100) in full for A. J. Kenney mortgage. 
To Denton National Bank, Denton, Maryland. Oscar Clark. 
Denton National Bank v. Kenney, Md. 81 Atl. Rep. 227. 


Having been cause of a money loss to my friend, I have given her 
three thousand dollars. I hold this amount in trust for her and one 
year after date or thereafter on demand, I promise to pay to the 
order of Jane Doe, her heirs or assigns, three thousand dollars with 
interest. Hickok v. Bunting, 86 N. Y. Supp. 1059, 92 N. Y. App. 
Div. 167. 

Two years after date we promise to pay to the order of Howard 
Hazlett, trustee, thirty-five thousand and twenty-one dollars with 
interest from date until paid, at the rate of 6 per cent. per annum, 
in part payment for land in Logan and Boone Counties, and upon 
which a lien has been reserved to secure this note, payable at the 
National Exchange Bank, Wheeling, W. Va. Dollar Savings & 
Trust Co. v. Crawford, W. Va., 70 S. E. Rep. 1089. 
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Dear Sir: I hereby acknowledge having received from Mr. W. 
E. Watt policy No. 1447474, being for $1,000.00 on my life, in the 
Equitable Life Assurance Society. You are authorized and re- 
quested to place the said policy in force from this date and I promise 
to pay you or your order the first annual premium, amounting to 
= as follows: Equitable Trust Co. v. Taylor, 131 N. Y. Supp. 
475. 


Instrument Must Call for the Payment of a Sum Certain. Another 
requirement of negotiability is that the instrument must call for the 
payment of a sum certain. If the instrument is uncertain in amount it 
is not negotiable. The reason for this rule is, that negotiable paper is 
used as a substitute for money and, therefore, it must indicate precisely 
how much money it represents. In general an instrument, is negotiable 
though it is payable with interest, or by instalments, or stipulates that 
the entire amount shall become due upon default in the payment of any 
installment or of interest, or is payable with exchange, or provides for 
costs of collection or an attorney’s fee. The following are illustrations 
of provisions which have been held not to render the instrument objec- 
tionable on the ground of uncertainty as to amount. 


A discount of 6% will be given if the full amount of this instru- 
ment is paid at maturity of the first instalment. Harrison v. 
Hunter, Tex. 168 S. W. Rep. 1036. 


A discount of 6% will be allowed if paid in full within fifteen 
days from date. Instalments after maturity draw 6 per cent. in- 
terest. First Nat. Bank v. Watson, Okla., 155 Pac. Rep. 1152. 


With interest at eight per cent. payable annually from November 
1, 1905, until paid. Interest from date if not paid when due. (Note 
dated May, 1905; payable November 1, 1905.) Security Trust & 
Savings Bank v. Gleichman, Okla., 150 Pac. Rep. 908. 


Nonpayment of any installment for more than thirty days after 
maturity renders remaining instalments due at holder’s option. 
Harrison v. Hunter, Texas, 168 S. W. Rep. 1036. 


Sixty days after date I promise to pay to the order of Jas. L. 
Akers twenty-five and no one hundredths dollars, with interest 
from date at the rate of six per cent, per annum, value received. This 
note is first of a series of twelve notes given for the purchase of one 
Marathon roadster automobile. The conditions of said purchase 
are, that the title to the above car is to remain in the hands of Jas. 
L. Akers, and so remain, until all the notes are paid in full with in- 
terest and cost of collection, including attorney’s fees. In default 
of payment on any of the said notes, the whole shall become due, 
and the said Jas. L. Akers shall have the right to take possession of 
said car and sell the same for the balance of purchase money as 
provided by law. White v. Hatcher, Tenn., 188 S. W. Rep. 61. 

If default is made in the payment of any note or the machine is 
levied upon or undersigned attempts to sell or remove the same, 


said company may declare all the notes due. (Series of notes for 
threshing machine.) Schmidt v. Pegg., 137 N. W. 524. 
If suit is begun judgment may be taken for an additional $15.00 


and ten per cent. of the amount due for attorney’s fees. Seton v. 
Exchange Bank, Okla., 150 Pac. Rep. 1079. 
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With interest at eight per cent. per annum until paid and $80.00 
attorney’s fees. (Note for $800.00) Voris v. Anderson, Okla., 153 
Pac. Rep. 291. 

If placed in the hands of an attorney, or suit be instituted, we 
agree that judgment be rendered for 10 per cent. additional as at- 
torney’s fees. City National Bank v. Kelly, Okla., 151 Pac. Rep. 
1152. 

And agrees in case of suit hereon to pay reasonable attorney’s 
fees as allowed by law. (Amount of fee not specified) Potts v. 
Crudup, Okla., 150 Pac. Rep. 170. 


The following is a sample of a form which has been held to be non-ne- 
gotiable, on the ground that it was uncertain as to amount. 


Interest coupons are hereto attached representing the interest 
from date to maturity, which with this principal note are secured 
by a mortgage deed of even date. If any instalment of interest be 
not paid at maturity, this principal note and all interest due there- 
on shall become due and payable at once, without notice, at the 
option of the holder of this note. This note is executed upon the 
condition that partial payments in any amount not exceeding one 
fifth of the principal in any one year, will be received at any time, 
at the office of said company in Wichita, Kansas, and that the 
interest will be rebated from the date of such payments. Bell v. 
Riggs, Okla., 127 Pac. Rep. 427, 30 B. L. J. 133. 


Instrument must be Payable on Demand or at a Fixed or Determinable 
Future Time. Where an instrument is not payable on demand it must 
in order to be negotiable, be payable at a fixed or determinable future 
time. Section twenty-three of the Negotiable Instruments Law defines 
what is a determinable future time. This section provides as follows: 

An instrument is payable at a determinable future time, within 
the meaning of this act, which is expressed to be payable: 
1. At a fixed period after date or sight; or 


2. On or before a fixed or determinable future time specified 
therein; or 


3. On or at a fixed period after the occurrence of a specified event, 


which is certain to happen, though the time of happening be un- 
certain. 


An instrument payable upon a contingency is not negotiable, and 
the happening of the event does not cure the defect. 


Although the statute expressly providés that an instrument does not 
lose its negotiability because of the fact it is made payable ‘“‘on or be- 
fore’ a certain day, nevertheless there seems to be a tendency on the 
part of some of the courts, to hold that an instrument of this kind is 
non-negotiable where it is made payable on or before a certain day, at 
the option of the holder. 

The following provisions are taken from notes, which have been at- 
tacked in the courts on the ground that they did not comply with the re- 
quirements of negotiability as to time of payment, but, which have been 
held to be valid and negotiable. 


It is agreed that if crop on Secs. 25 and 26, Twp. 145-48, is below 
8 bushels per acre (for 1905 as to one and 1907 as to the other) this 
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note shall be extended for one year. State Bank v. Bilstad, Iowa, 
136 N. W. Rep. 204. 29 B. L. J. 681. 


The makers and indorsers of this note * * * authorize said 
bank (payee) to appropriate on this note, whether due or not, at 
any time at its option, without notice, or legal proceedings, any 
money which they or any one or more of them may have jointly or 
severally in said bank on deposit or otherwise. Louisville Banking 
Co., v. Gray, 123 Ala. 251, 26 So. 205. 


The said Henry Hern and Maria Hern (makers) to have the 
privilege of paying the sum of $25.00 or $50.00 at any time during 
the 5 years on account of said principal sum. Fisher v. O’Hanlon, 
Neb., 141 N. W. 157. 


Two years after date we promise to pay to the order of A. H. 
Pickerall and Frank Hume twenty-four thousand, seven hundred 
and fifty 80/100 dollars for value received with interest and eight 
per cent. per annum interest payable semi-annually, * * * 
With privilege of paying all or any portion before maturity. Bowie 
v. Hume, 13 App. D. C. 286. 


If, in the judgment of the holder of this note, said collateral 
depreciates in value, the undersigned agrees to deliver when de- 
manded additional security to the satisfaction of said holder; other- 
wise this note shall mature at once. Kennedy V. Broderick, 216 
Fed. Rep. 137. 


The undersigned having deposited with the said bank as collat- 
eral security for the payment hereof and of any and all claims and 
demands of indebtedness of which the undersigned may now or 
hereafter be liable, to said bank, whether directly or contingently 
and whether as principal, surety, guarantor or indorser, the securi- 
ties named at the foot of this note, it is further agreed by the under- 
signed that, in case of depreciation in the market value of the se- 
curities herewith or hereafter pledged to secure this note, the under- 
signed will deposit and pledge with said bank such additional 
security as it may from time to time require and in default of such 
deposit and pledge for three days after notice to make the same 
shall be given to or left at the place of business of the undersigned, 
this note, at the option of the bank, shall become due and payable. 
Finley v. Smith, 165 Ky. 445, 177 S. W. Rep. 262. 

Six months after death I promise to pay Clyde D. Burke from 
my estate and through my administrator one thousand dollars, 6 per 
cent. interest from maturity. Deeter v. Burk, Ind., 107 N. E. Rep. 
304. (1914) 


The two following notes were held to be non-negotiable on the ground 
that they were not payable at a fixed or determinable future time. 


Said C. E. Reynolds (payee) or his agents have full power to 
declare this note due and take possession of the said automobile for 
which it is given when they deem themselves insecure even before 
the maturity of the note. Reynolds v. Vint, Oregon, 144 Pac. 
Rep. 526. 

The makers and indorsers of this note hereby severally waive 
presentment for payment, notice of payment, protest and notice of 
protest and all exemption that may be allowed by law, and valua- 
tion and appraisement laws waived, and each signer and indorser 
makes the other an agent to extend the time of this note. Ross- 
ville State Bank v. Heslet, Kans., 113 Pac. Rep. 1052. 




















i 


This Department embraces all the newly-decided cases of mportance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 





CONSTITUTIONALITY OF FALSE CREDIT 
STATEMENT LAW. 





State v. Elliott, Supreme Court of Minnesota, December 8, 1916. 160 N. W. Rep. 204. 





The Minnesota Statute, declaring it a crime to make a false statement to a 
bank or trust company for the purpose of obtaining false credit, is constitutional. 





J. K. Elliott and another were indicted for making false statements to 
obtain credit. Demurrer to indictment was overruled and case certified. 
Affirmed. 

Lyndon A. Smith, Atty. Gen., and John M. Rees, Co. Atty., of Minne- 
apolis, for the State. Thomas, McCune & Wunderman, of Minneapolis, 
for defendants. 

Hott, J. Chapter 431, Laws of 1909 (section 8901, G. S. 1913), 
entitled “An act to punish the making or use of false statements to 
obtain credit,” is assailed as unconstitutional by this appeal. Upon 
overruling a demurrer to the indictment charging appellants with a 
violation of this statute, the court below certified the case to this court 
as one involving an important and doubtful question. However, the 
memorandum attached to the order overruling the demurrer clearly 
indicates that the learned trial court entertained no doubt whatever 
touching the validity of the act. 

No authorities need be adduced in support of the state’s power to 
proscribe and punish the acts embraced in the title of this law. And 
counsel for appellants willingly concedes that no constitutional flaw 
could be found with the act were it as broad and comprehensive as its 
title. In fact, laws with a similar title, but penalizing the making or 
use of false statements to obtain credit or property without distinction 
as to the party from whom the credit or property is sought, are on the 
statute books of a majority, perhaps, of the states. But it is claimed 
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that, because the body of the act here covers false statements only when 
made to banks, savings banks, or, trust companies, it is repugnant to 
both state and federal constitutional provisions. No constitutional 
objection can be found in the mere fact that the title is more compre- 
hensive than the scope of the act itself. 


“The fact that the title of an act is broader than the act itself does 
not render the enactment invalid under section 27, art. 4, of the Con- 
stitution.” State v. Standard Oil Co., 111 Minn. 85, 126 N. W. 527. 


The main contention of appellant is that the statute is repugnant to 
section 33, art. 4, of the state Constitution, providing, ‘In all cases where 
a general law can be made applicable, no special law shall be enacted,” 
and that it contravenes the Fourteenth Amendment to the federal 
Constitution, in that it abridges appellant’s immunities and privileges 
and denies the equal protection of laws to persons similarly situated. 

So long as the classification adopted by the Legislature is not clearly 
arbitrary or fanciful, there is no violation of section 33, art. 4 of the 
state Constitution. State v. Wise, 70 Minn. 99, 72 N. W. 843; State v. 
Petit, 74 Minn. 376, 77 N. W. 225, affirmed 177 U.S. 164, 20 Sup. Ct. 666, 
44 L. Ed. 716; Phelan v. Terry, 101 Minn. 454, 112 N. W. 872; State v. 
Standard Oil Co., 111 Minn. 85, 126 N. W. 527; State v. Rosenfield, 111 
Minn. 301, 126 N. W. 1068, 29 L. R. A. (N. S.) 331; Majavis v. Great 
Northern Ry. Co., 121 Minn. 431, 141 N. W. 806; Mathison v. Minne- 
apolis Street Ry. Co., 126 Minn. 286, 148 N. W. 71, L. R. A. 1916D, 
412; and many cases cited in section 1675, Dunnell’s Minn. Digest. 
Long ago this state placed banking institutions in a class by themselves 
in respect to many matters. Their business is regulated and supervised 
to an extent not attempted with other business. Their officers and 
directors are made amenable to severe punishments if the statutes relating 
to the conduct of banking business are violated. The protection of those 
who make use of banks—and that means practically all who do business 
or possess or need money—require the state to legislate and supervise 
banking institutions. Banks are repositories of public as well as private 
funds. Public interest demands that the state, for the purpose of regu- 
lating and supervising banking as a business, place it in a class by itself. 
How, then, can it be said that the state may not also place banks in a 
class separate from other business when the purpose is to afford them 
a protection against the misrepresentations by the use of which their 
funds may be depleted and their stability threatened? 

Our statutes are not wanting in examples of classifications for the 
purpose of giving to those employed in a particular business protection, 
or for the protection of certain business against the fraudulent practices 
to which it might be subject. Section 9019, G. S. 1913, relating to the 
protection of motormen on electric cars against the inclemency of 
weather, was attacked as class legislation and therefore violate of section 
33, art. 4, of the Constitution. The contention was overruled in State v. 
Smith, 58 Minn. 35, 59 N. W. 545, 25 L. R. A. 759. For many years the 
law has existed protecting innkeepers against frauds. Section 8969, G. S. 
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1913. It was unsuccessfully assailed as unconstitutional in State v. 
Benson, 28 Minn. 424, 10 N. W. 471, but, of course, not on the point 
now raised. Sections 9010, 9020, 9021, and 9025 prohibit and punish 
various acts only when perpetrated against railway companies. When 
compared with classifications that have been made by the Legislature 
and with those sustained by this court, we think the one now under 
consideration is neither arbitrary nor fanciful, but rather one for which 
good reasons may be adduced. It may well be that as good and cogent 
reasons exist for protecting all business against those who attempt to 
obtain credit by use of false statements, but these are to be adduced to 
the Legislature. The courts are not to undo the effect of a step of the 
Legislature to check an evil simply because two or three additional steps 
in the same direction were not also taken. 

Under no possible view can the act be held to abridge any right, 
privilege, or immunity assured to appellants by the Fourteenth Amend- 
ment to the federal Constitution. No one may be heard to claim a moral 
or legal right or privilege to obtain a loan or credit by the use of falsehood. 
And it is difficult to appreciate the propriety of one charged with a 
punishable fraud making the defense that the law he has offended is 
invalid because it does not penalize the same fraud when perpetrated 
upon certain other parties who might have been covered by the law, 
but were not. Of course, a state may not by a criminal statute so glar- 
ingly discriminate in the protection given its own citizens, and denied 
others, as was attempted by the one held repugnant to the equal protec- 
tion clause of the Fourteenth Amendment in Greene v. State, 83 Neb. 
84,119 N. W. 6, 131 Am. St. Rep. 626, and where the court held: 


“The rule that a court will not listen to an objection made to the 
constitutionality of a law by a party whose rights it does not affect is 
inapplicable to a case where the vice of the law consists in an unwarranted 
discrimination between the individuals against whom the aggression 
thereby forbidden is committed.” 


There is no discrimination in the law now before us against citizens or 

residents of other states, nor does the Fourteenth Amendment, according 
to the utterances of the Supreme Court of the United States, invalidate 
a criminal law designed to protect a certain class because that class was 
not all embracing or might have covered other classes equally meriting 
the same protection. Justice Hughes, in Miller v. Wilson, 236 U. S. 
373, 35 Sup. Ct. 342, 59 L. Ed. 628, L. R. A. 1915 F, 829, involving the 
law regulating the hours of labor of women in hotels—a law to some 
extent interfering with the freedom of contract and legitimate business— 
holds it to be— 
“a well-established principle that the Legislature is not bound, in order 
to support the constitutional validity of its regulation, to extend it 
to all cases which it might possibly reach. * * * If the law presum- 
ably hits the evil where it is most felt, it is not to be overthrown because 
there are other instances to which it might have been applied.” 

And Justice Holmes, in Keokee Coke Co. v. Taylor, 234 U. S. 224, 


34 Sup. Ct. 856, 58 L. Ed. 1288, observes: 
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“But, while there are differences of opinion as to the degree and kind of 
discrimination permitted by the Fourteenth Amendment, it is established 
by repeated decisions that a statute aimed at what is deemed an evil, and 
hitting it presumably where experience shows it to be most felt, is not 
to be upset by thinking up and enumerating other instances to which it 
might have been applied equally well, so far as the court can see. That 
is for the Legislature to judge unless the case is very clear.” 


This was all said in respect to legitimate business involving the freedom 
to contract with reference to lawful endeavor. 

The authorities upon which appellants rely do not, in our judgment, 
lead to the conclusion that the act in question offends any provision of 
the state or federal Constitutions. Where a criminal statute attempts 
to interfere with legitimate business and the freedom of persons to 
contract with respect to labor or property, it may only be sustained in so 
far as it appears to be a proper exercise of the police power of the state. 


“The Legislature has no authority to pronounce the performance of 
an innocent act criminal when the public health, safety, comfort, or 
welfare is not interfered with.” Gillespie v. People, 188 Ill. 176. 58 N.E. 
1007, 52 L. R. A. 283, 80 Am. St. Rep. 176. 


Such is not this case. The case just cited, as well as Bailey v. People, 
190 Ill. 28, 60 N. E. 98, 54 L. R. A. 838, 83 Am. St. Rep. 116, Horwich v. 
Walker-Gordon Laboratory, 205 Ill. 497, 68 N. E. 938, 98 Am. St. Rep. 
254, Sellers, Trustee, v. Hayes, 163 Ind. 422, 72 N. E. 119, Luman v. 
Hitchens Bros. Co., 90 Md. 14, 44 Atl. 1051, 46 L. R. A. 393, and State 
ex rel. v. Wagener, 69 Minn. 206, 72 N. W. 67, 38 L. R. A. 677, 65 Am. 
St. Rep. 565, relates to matters innocent and legitimate in themselves 
which the statutes involved in each case undertook to denounce as 
criminal. In State v. Herrmann, 75 Mo. 340, a law respecting notaries 
public which could apply only to certain notaries in one city was held 
special legislation. Therein this test as to a general law applied in other 
cases was approved, viz.: 

“‘A statute which relates to persons or things as a class is a general law, 
while a statute which relates to particular persons or things of a class is 
special.” 

In view of later rulings of the United States Supreme Court on the 
subject of classification the conclusion of the court in Chicago, M. & St. 
P. Ry. Co. v. Westby, 178 Fed. 619, 102 C. C. A. 65, 47 L. R. A. (N. 5S.) 
97, is not now of much weight. Denver v. Bach, 26 Colo. 530, 58 Pac 
1089, 46 L. R. A. 848, held no reason existed for placing clothing mer- 
chants in a class apart from those engaged in other business with reference 
to an order penalizing their doing business on Sunday. In McClelland v. 
Denver, 36 Colo. 486, 86 Pac. 126, 10 Ann. Cas. 1014, the court sustained 
an ordinance prohibiting barber shops to be open on Sunday and explains 
the ground of the decision in Denver v. Bach, supra. 

The order is affirmed. 








LEGAL DECISIONS 
PAYMENT OF CHECK TO PAYEE’S AGENT. 


Chamberlain Metal Company v. Bank of Pleasanton, Supreme Court of Kansas, October 13, 1916, 
160 Pac. Rep. 1138. 


The agent of a corporation, who received a check payable to the corporation, 
indorsed the payee’s name without authority and collected it from the drawee 
bank. It was held that under these circumstances the bank was held liable to 
the payee. 


Appeal from District Court, Linn County. 

Action by the Chamberlain Metal Weather Strip Company, a cor- 
poration, against the Bank of Pleasanton, a corporation. From a judg- 
ment for plaintiff, defendant bank appeals. Affirmed. 

James D. Snoddy, of Pleasanton, for appellant. Charles F. Trinkle, of 
La Cygne, for appellee. 

Dawson, J. The Chamberlain Metal Company performed certain 
services and furnished certain materials for Mrs. S. J. Ellis, and she 
gave her check on the bank of Pleasanton for $134 in favor of the com- 
pany in payment therefor. Mrs. Ellis delivered the check to Sprague T. 
Haskell, who indorsed it in the name of the company, “by Sprague T. 
Haskell, Agt.,’’ and he presented it to the bank and received the money 
thereon. Haskell did not pay over the money to the plaintiff company, 
and it brings this action against the bank alleging these facts, and 
alleging, also, that Haskell had no authority to indorse the check, and 
that the indorsement of its corporate name was a forgery, that he had 
no authority to make collections on plaintiff’s account, that the bank 
was not authorized to pay the check to Haskell, and that there was due 
from defendant to plaintiff upon the said check the sum of $134, etc. 

The bank’s demurrer was overruled, whereupon it answered by general 
denial. The plaintiff replied with an allegation that Haskell was not its 
general agent and denied that he had authority to receive or collect 
money on its behalf. At the trial, after statements of the case by counsel 
in harmony with the pleadings, the defendant objected to the introduc- 
tion of evidence. The objection was sustained, and judgment was 
entered for defendant. Later a motion for a new trial was granted, and 
the bank appeals. 

Was it proper for the court to grant a new trial? Plaintiff alleged that 
its debtor, Mrs. Ellis, gave her check to Haskell, and alleged that Haskell 
was not its general agent, and that he had no authority to indorse it, and 
had no authority to receive or collect money for the plaintiff. Appellant 
argues that this is inconsistent. We hardly think so. It is very common 
for business houses to employ clerks to receive checks and to open mail 
containing checks, but it would hardly do to say that such clerks or 
employes are general agents with power to indorse their employers’ 
names or the names of their business firms, with or without the clerks’ 


NOTE: For other similar decisions see Banking Law Journal Digest and 
Supplement, §198. 
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own signatures, as agents, and the employment to receive checks does 
not imply the additional authority to indorse such checks and to receive 
money thereon. 

Whatever may have been the rule before the adoption of the Negotiable 
Instruments Act (Laws 1905, c. 310), the bank’s liability to the payee of 
an accepted check is now clear (Gen. Stat. 1909, § 5315). The retention 
of the check and the charging of Mrs. Ellis’s account was an acceptance. 
Gen. Stat. 1909, §§ 5372, 5389, 5390. In 5R.C. L. 521, it is said: 


“The acceptance of a check, so as to give a right of action to the 
payee, is inferred from the retention of the check by the bank, and a 
subsequent charge of its amount to the drawer, although it was presented 
by, and payment made to, an unauthorized person. Under the Ne- 
gotiable Instruments Act a constructive acceptance will take place upon 
failure to return the check within twenty-four hours.” 


See, also, Ballard v. Bank, 91 Kan. 91, 96, 136 Pac. 935. 

Mrs. Ellis had ample funds in the appellant bank, and the bank was 
solvent. It was the duty of the bank, since it did not decline acceptance 
(Gen. Stat. 1909, § 5390), to pay it to the plaintiff or to the holder under, 
plaintiff’s valid indorsement. But the bank was bound to determine 
at its peril, whether Haskell had authority to indorse the plaintiff’s name 
on the check and to receive the money thereon. This is a question of 
fact, and the last ruling of the court which set aside its first judgment on 
the pleadings and granted a new trial thereon is correct. See the well- 
considered case of McFadden v. Follrath, 114 Minn. 85, 130 N. W. 542, 
37 L. R. A. (N. S.) 201, and note. 

The judgment is affirmed. All the Justices concurring. 


JOINT DEPOSIT. 


Waters v. Nevis, California District Court of Appeal, November 23,1916. 160 Pac. Rep. 1081. 


Where two parties make a joint deposit, providing for the right of survivorship, 
the withdrawal of the deposit by one of the parties without the consent of the 
other has no effect upon their status. 


Appeal from Superior Court, Sacramento County; Peter J. Shields, 
Judge. 

Action by Mary L. Waters, Administratrix, etc., against J. C. Nevis. 
From a judgment for defendant, plaintiff appeals. Judgment affirmed. 

Shinn & Hart, of Sacramento, and L. A. Kottinger and Milton Shepard- 
son, both of Oakland, for appellant. Elliott & Atkinson, of Sacramento, 
for respondent. 

RicuHarps, J. This is an action brought by the plaintiff, as adminis- 
tratrix of the estate of Antone H. Waters, deceased, to recover the sum 
of $1,240, alleged to be money had and received by the defendant Nevis 
from Antone H. Waters, under the circumstances detailed in the com- 


NOTE: For other similar decisions see Banking Law Journal Digest and 
Supplement, §175. 
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plaint, and when, it is alleged, that said Waters was incompetent to 
conduct any transaction. The complaint was unverified. The answer 
was a general denial. The evidence was quite voluminous. The court 
found the facts in the defendant’s favor and rendered judgment accord- 
ingly. The plaintiff prosecutes this appeal. 

The facts of the case, concerning which there is little, if any, dispute, 
show that Antone H. Waters was a man of Portuguese extraction who 
had accumulated some considerable property, but who during the clos- 
ing years of his life had become afflicted with various physical ailments, 
and, having also become estranged to some extent from his family, had, 
in about the year 1913, gone to live at the home of the defendant, Nevis, 
whom he had known for a number of years. While living there and in 
the month of February, 1914, said Waters and Nevis went together to 
the National Bank of D. O. Mills & Co. in Sacramento, and there de- 
posited the sum of $1,240 in a joint account, and under a written agree- 
ment, which contained the following words: 


“The money now deposited and also money which shall at any time 
be deposited by us or either of us with the National Bank of D. O. Mills & 
Co. in this account No. 8340, will be so deposited by us and is to and will 
be received and held by it with the understanding and upon the condition 
that the same and all dividends and interest thereon and all accumula- 
tions thereof are payable to and shall be collectible by us or either of us 
during our joint lives, and then belong absolutely to and be the sole and 
absolute property of the survivor of us, or the heirs, administrators or 
assigns of such survivor, without reference to or consideration of the 
original or previous ownership of such moneys or any part of the same.” 


The money remained on deposit at said bank until May 22, 1914, when 
it was withdrawn by Nevis. Waters died on December 21, 1914. It is 
the contention of the appellant that for a considerable period prior to 
the transaction at the bank, and for all the rest of his life thereafter, 
Waters was mentally incompetent to conduct a business transaction, 
and particularly to comprehend the nature and effect of the particular 
transaction by which the defendant, Nevis, became a party to the deposit 
of the money in question and the alleged owner thereof after the death of 
Waters. 

It is not seriously insisted by the appellant that the defendant Nevis 
would not have become the joint owner of the money deposited in the 
bank under the foregoing agreement, with the right of survivorship 
thereto upon the death of Waters, had the latter been capable of making, 
and had made, the deposit of his money in that form. The construction 
of deposit agreements of the kind shown here has been practically settled 
since the decision of the case of Booth v. Oakland Bank of Savings, 122 
Cal. 19, 54 Pac. 370, which has been upheld in the following cases: Carr 
v. Carr, 15 Cal. App. 480, 115 Pac. 261; Drinkhouse v. German Sav. & L. 
Soc., 17 Cal. App. 162, 118 Pac. 953; Denigan v. Hibernia Sav. & L. Soc., 
127 Cal. 137, 59 Pac. 389; Estate of Hall, 154 Cal. 527, 98 Pac. 269. 
The appellant’s contention that Nevis’ withdrawal of the money in 
question in May, 1914, was an act of bad faith towards Waters which 
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operated to terminate his rights to any portion thereof, and destroy the 
trust relation created by the bank deposit cannot avail against the finding 
of the court upon sufficient evidence that the withdrawal of said money 
was accomplished with Waters’ consent; and, even were it otherwise, 
the status of the parties would not be changed by such withdrawal. 
Sprague v. Walton, 145 Cal. 228, 78 Pac. 645. 

The judgment is affirmed. 


LIABILITY OF BANK FOR CASHIER'S ACT. 


Citizens’ Trust Company v. Mullinix, U. S. Circuit of Appeals, Sept. 4, 1916. 235 Fed. Rep. 876. 


The president of a lumber company, authorized to draw checks, was also cashier 
of the bank in which the company kept its account. He directed entries to be 
made on the books of the bank charging the account of the lumber company but 
no check for the amount was drawn. It was held that in doing so he was acting 
in his capacity as cashier and that his act did not bind the lumber company. 


Appeal from the District Court of the United States for the Eastern 
District of Arkansas; Jacob Trieber, Judge. 

In the matter of the bankruptcy of the Pemiscot Lumber Company. 
Claim by the Citizens’ Trust Company, as liquidating agent and receiver 
of the Pemiscot County Bank, opposed by F. C. Mullinix, trustee of the 
bankrupt. From the judgment denying one of the claims and priority 


of another, claimant appeals. Affirmed. 

Everett Reeves and C. G. Shepard, both of Caruthersville, Mo., for 
appelkant. 

J. R. Turney, of Jonesboro, Ark., for appellee. 

Before Hook and CaRLanp, Circuit Judges, and Muncer, District 
Judge. 

CaRLAND, Circuit Judge. The controversy on this appeal arises out 
of the mutual accounts of the Pemiscot County Bank and the Pemiscot 
Lumber Company. The bank failed June 5, 1913, and the lumber com- 
pany was adjudicated a bankrupt January 5, 1914. The appellant, 
as liquidating agent of the bank, filed claims against the estate of the 
lumber company, to the allowance of which the trustee in bankruptcy 
objected. With the assistance of an expert accountant the referee in 
bankruptcy heard the evidence for and against the claims and made 
findings of fact. Upon review these findings were confirmed by the 
District Court. In this court the following stipulation appears in the 
record: 

“It is agreed and stipulated that the account between the appellant 
and the bankrupt estate shall be and it is hereby accepted and adopted 
by both parties hereto as found and determined by the referee, except 
in the following particulars: 

“(a) The appellant claims, in addition to the amount found by the 
referee, the sum of $7,500 debited to the account of the Pemiscot Lumber 


Company with the Pemiscot County Bank on January 14, 1913, for which 
there is no check, 
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““(b) That the appellant insists that the claims upon the Going note 
in the sum of $2,013.90 and upon the Henry note in the sum of $4,901.67, 
of date November 21, 1912, are preferred claims.” 


The item of $7,500, above mentioned, was disallowed by the referee. 
It appeared on the books of the bank under date of January 14, 1913, 
as a debit item against the lumber company, but no voucher could be 
found among the papers of the bank for such an entry. On the same 
day the books of the bank showed an entry whereby A. C. Tindle, who 
was then cashier thereof, and also president of and authorized to draw 
checks for the lumber company, had received credit for the amount 
debited to the lumber company. Tindle was a defaulter to the bank, 
and no evidence was produced that the lumber company ever received 
any portion of the $7,500 charged against it on the day mentioned. 
The referee found that the two entries simply showed that Tindle had 
taken $7,500 of the lumber company’s money out of the bank for his own 
use and benefit; that, if Tindle directed the entries to be made upon the 
books of the bank of which he was cashier, he did not bind the lumber 
company, for the reason that, in directing the entries to be made, he 
would be held to be acting for the bank in his capacity as cashier, and 
not as president of the lumber company. 

It was the contention of the claimant, in the court below and here, 
that Tindle or some one having the right to draw checks against the 
account of the Pemiscot Lumber Company, drew a check in favor of 
A. C. Tindle in the sum of $7,500; that said check was duly charged 
against the account of the lumber company and credited to the account 
of A. C. Tindle, and that the check had been lost or destroyed. The 
claimant also called as a witness one L. A. Ferguson, a bookkeeper, who 
testified that in making entries on the books of the bank, especially 
against the Pemiscot Lumber Company, he either had a check, draft, 
or debit slip or something; that he did not recall any special charge by 
debit slip against that account, but he knew it was done that way. 
The witness was quite sure he had something to go by in making the 
entries on the books. 

After all is said, the only thing to support the claim is the debit entry 
against the lumber company on the books, unsupported by any voucher 
or any evidence tending to show that the lumber company received the 
money; whereas, the books apparently show that Tindle received it 
individually. We think the referee and the District Court were justified 
upon the evidence in holding that the claim had not been proven. 

The only other matter for consideration is the claim that the amounts 
due on the Going and Henry notes, amounting to $2,013.90 and $4,901.67, 
respectively, should be allowed against the bankrupt estate as preferred 
claims. We see nothing to sustain the contention that the claims ought 
to be preferred. These notes were similar in character given by the 
lumber company to Henry and Going for value received, and both were 
secured by liens upon the property of the lumber company. When the 
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notes matured they were attached to drafts drawn upon the lumber 
company and forwarded to the Pemiscot County Bank. When these 
drafts were received by the bank, they were paid, and the drafts and 
notes accompanying the same marked “‘Paid.’”? For some reason which 
does not appear the bank never charged the amount of these drafts to 
the lumber company on the bank’s books. 

The claimant insists that, because the amount of the drafts were 
not charged to the account of the lumber company upon the books of 
the bank, the latter is entitled to be subrogated to the lien of the drawers 
of the draft, as the transaction simply amounted to a purchase of the 
notes by the bank. This contention cannot prevail. Whether the 
proper entries were made on the books of the bank or not, the fact still 
remains undisputed that the drafts and notes were paid when they were 
presented to the Pemiscot County Bank, and that ended the matter; 
they now stand as general claims against the bankrupt, but without 
preference. The bank, when it paid the drafts and the notes, had no 
interest of its own to protect, the payments were purely voluntary, 
and no fact is shown which would entitle the bank to the right of subroga- 
tion. 


STOPPING PAYMENT. 


Bank of Hamilton v. Williams, Supreme Court of Georgia, November 15, 1916. 90 S. E. Rep. 718. 


The drawer of a check may stop payment thereof at any time before it has been 
paid or certified by the drawee bank. 





The drawer of an ordinary check can revoke it at any time before the 
bank has paid it or committed itself to pay it; the bank is bound by 
notice of such revocation, orally or in writing, and liable to the drawer 
to the amount thereafter paid on the check. 5 Cyc. 540; 2 Michie on 
Banks & Banking, § 139; 1 Morse on Banks & Banking (4th Ed.) §398; 
MaGee on Banks & Banking (2d Ed.) §208; Zane on Banks, § 153. In 
the few jurisdictions in which it is held that a check operates as a pro 
tanto assignment of the drawer’s deposit, the rule is different. See 
authorities cited above. It has been held by this court that: ‘An unac- 
cepted check, drawn in the ordinary form, not describing any particular 
fund or using words of transfer of the whole or any part of any amount 
standing to the credit of the drawer, does not amount to an assignment 
at law or in equity of the money to the credit of the drawer.”” Reviere v. 
Chambliss, 120 Ga. 714, 48 S. E. 122. 

CausE or AcTION ALLEGED—DEMURRER OVERRULED. 

The allegations of the petition, in view of the rule above announced, 
set forth a cause of action, and the general demurrer to the petition was 
properly overruled. 

VERDICT DEMANDED BY EVIDENCE—DIRECTION OF VERDICT. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §468. 
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The evidence demanded the verdict directed by the judge in behalf 
of the plaintiff in the trial court. 

Error from Superior Court, Harris County; S. P. Gilbert, Judge. 

Action by O. S. Williams against the Bank of Hamilton. Judgment 
for plaintiff, and defendant brings error. Affirmed. 

A. L. Hardy, of Hamilton, for plaintiff in error. T. T. Miller and 
McLaughlin & Shanks, all of Columbus, for defendant in error. 

Fisu, C. J. Judgment affirmed. All the Justices concur, except 
GILBERT, J., disqualified. 


VERBAL CERTIFICATION. 


First National Bank of Pharr v. San Juan State Bank, Court of Civil Appeals of Texas, November 8, 
1916. i189S. W. Rep. 745. 


The verbal certification of a check is valid in Texas. 


Suit by the San Juan State Bank against the First National Bank of 
Pharr. From a judgment for plaintiff, defendant appeals. Judgment 
affirmed. 

Kibbe, Polk & Perkins, of Brownsville, for appellant. Jno. P. Gause, 
of Mercedes, for appellee. 

Fry, C. J. This is a suit for $295.95, instituted by appellee eaniant 
appellant. A trial by the judge without a jury resulted in a judgment for 
appellee in the sum sued for, with interest at 6 per cent. per annum from 
January 1, 1915. 

The facts show that on October 15, 1914, J. M. Herbert, desiring to 
obtain money from appellee, drew his check on appellant for $295.95; 
that appellee at once communicated by telephone with appellant, and the 
latter stated that the check was good, and that appellant would pay it. 
Appellant, when the check was presented, about eight days after it was 
drawn, refused payment. Herbert had money in appellant’s bank suf- 
ficient to pay the check when it was drawn. These facts are supported 
by the testimony of witnesses for appellee, but a witness for appellant 
testified that payment of the check was conditioned on appellee sending 
the check directly to appellant, which was not done. The check passed 
through the hands of two or more banks before it reached appellant. 

The court found, and his finding is supported by the testimony offered 
by appellee, that there was an unconditional promise on the part of 
appellant to pay the check, and although that testimony was contra- 
dicted by testimony ‘offered by appellant, the court exercised his right 
under the law to accept the testimony offered by appellee and reject that 
offered by appellant. The finding is amply supported, not only by the 
testimony of the bookeeper, but the other facts and circumstances 
surrounding the transaction. The evidence of appellee fully and squarely 
contradicts that of appellant. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §100. 
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The first and second assignments of error are based on the premise 
that the evidence of appellant should be taken as true, contending that it 
was not contradicted by the testimony of appellee. The record fails to 
sustain the contention, and the assignments of error are overruled. 

The third and fourth assignments of error are overruled. The court 
was right when he held ‘‘that when the check was actually presented to 
defendant’s bank it ought to have been paid.’"* The promise had been 
made to pay it, and the court very properly concluded that the promisor 
should be compelled to make good a promise that it was seeking to 
breach. 

The judgment is affirmed. 


JOINT DEPOSIT. 


In re Mount Vernon Trust Company, New York Supreme Court, Appellate Division, November 24, 1916. 
161 N. Y. Supp. 1060. 


A savings bank account in the name of C. R. was changed to read “C. R. and 
J. R.”” It appeared that C. R. was at the time physically incapable of managing 
her affairs. Upon the death of C. R. it was held that the account did not belong 
to J. R. as survivor. §249, New York Banking Law did not apply because the 
deposit as changed was not ‘‘in form to be paid to either or the survivor.” 


Appeal from Surrogate’s Court, Westchester County. 

Proceeding in the judicial settlement of the account of the Mt. Ver- 
non Trust Company, administrator of the estate of Charlotte A. Ramsey, 
deceased. From a decree of the surrogate adverse to her, Jane M. 
Ramsey, as heir and creditor, appeals. Affirmed. 

Argued before JENKs, P. J., and THomas, Carr, Ricu, and Putnam, 
JJ. 
Thomas A. McKennell, of New York City (Alfred H. Appell, of New 
York City, on the brief), for appellant. 

Frederick W. Clark, of Mt. Vernon, for respondent administrator. 

H. Drummond Brown of Mt. Vernon, for respondent Lyllian K. 
Ramsey. 

Carr, J. This is an appeal from a decree of the Surrogate’s Court 
in Westchester County that settled judicially the accounts of the Mt. 
Vernon Trust Company, as administrator of the estate of Charlotte A. 
Ramsey, deceased. The appeal is by Jane Ramsey, a daughter of the 
decedent, who had filed several claims as a creditor against the estate 
of her mother. In the accounting proceedings, Jane Ramsey appeared 
generally by her attorneys, who filed a written notice of appearance. 
The account as then filed showed but a few dollars to the credit of the 
estate, with pending claims of creditors aggregating many thousands 
of dollars. Shortly thereafter, there came into the possession of the 
administrator the sum of $2,533.88, resulting as surplus moneys on 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §175. 
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foreclosure, which became a part of the assets of the estate of Charlotte 
Ramsey, deceased. A supplemental account was filed, in which the ad- 
ministrator charged itself with the receipt of these moneys. No objec- 
tions were filed to surcharge the account of the administrator, either 
with the receipt of any other moneys or with moneys that it failed to 
receive through neglect upon its part to take proper steps to reduce 
the assets of the estate to its possession. In addition to the appellant, 
Jane Ramsey, her brother, Walter Ramsey, had filed a claim against the 
estate. It was stipulated that the claims of Jane and Walter be heard 
and determined by the surrogate on the judicial settlement of the ac- 
count of the administrator. 

The claim of Walter was not disputed, but that of Jane was disputed, 
not in its entirety, but in a substantial amount. She was called as a 
witness to prove her claim or claims, particularly that portion of them 
that was based upon a claim for compensation for attending upon and 
caring for her mother. While, testifying, she was interrogated by the 
counsel for Walter, and his assignee, his wife, as to a savings bank ac- 
count which the decedent had opened in her own name as depositor on 
June 23, 1902, in the Eastchester Savings Bank. It was shown that 
on April 17, 1907, this account was changed in form to that of “‘Char- 
lotte A. Ramsey, and Jane M. Ramsey.” At that time the decedent 
was infirm, suffering from a paralytic stroke, and generally incompetent 
physically to look after her own affairs. No other proof was given 
as to the circumstances of this change of the form of savings bank account 
which remained in this changed form until the death of Charlotte. 
Jane had made both withdrawals from and deposits in this account 
between 1907 and the death of Charlotte. The record does not show 
that Jane made any objection to a determination by the surrogate of 
the question of title to the balance remaining on deposit to the credit 
of this account. She did make written requests to him to find that 
the form of the account as changed in 1907 constituted her a joint 
tenant with her mother, and that she became entitled legally to the 
balance remaining on deposit to the credit to the account when her 
mother died. The surrogate refused to make these requested findings, 
but found, to the contrary, that this balance on deposit was a part of 
the assets of the estate of the decedent, Charlotte. In the decree 
entered upon his findings, he charged the administrator with the re- 
ceipt of the amount of this balance. The administrator has not ap- 
pealed from the decree, but, on the contrary, has appeared on this 
appeal and files a brief to support it. 

The appellant, Jane, now contends that the surrogate had not juris- 
diction of the subject-matter of the question as to the ownership of 
this savings bank account, and further that, if he had such jurisdiction, 
he erred in the determination which he made. It is true that, if the 
Surrogate’s Court had not jurisdiction of the subject-matter, Jane 
did not and could not confer such jurisdiction by any act or conduct 
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of herself, in such a way as to preclude her from raising this question 
now. She attempted, however, to prove her claims as a creditor against 
the estate. Against the debt of the estate to her must be set off any 
funds of the estate which she has received, and which belong in law 
to the estate. The surrogate had the jurisdiction to determine the 
amount of any indebtedness of the estate to her, and incidentally, 
in determining that amount, what sum should be offset against her 
claim as allowed by him. Jane’s claim as allowed by the surrogate 
greatly exceeded the amount of the balance of the savings bank account 
in question. It seems to us that, under these circumstances, the sur- 
rogate had statutory jurisdiction to determine this question according 
to equitable principles under the provisions of section 2510 of the Code 
of Civil Procedure. 

As to the legal soundness of the determination, another question 
arises. This savings bank account was changed in form in 1907, but 
before chapter 247 of the Laws of that year took effect. The real 
question here is as to what was the common-law rule at that time. 
Certainly there is nothing in the case at bar, so far as the facts are 
concerned, to distinguish it from Matter of Bolin, 136 N. Y. 177, 180, 
32 N. E. 626. If that authority still survives, unaffected by subse- 
quent legislation to which I will refer later, the surrogate was right 
in his determination. The appellant argues that the Matter of Bolin 
has lost its force as an authority on this point by reason of many sub- 
sequent decisions in the Appellate Division, and, inferentially, of one 
in the Court of Appeals. Kelly v. Beers, 194 N. Y. 49, 86 N. E. 980, 
128 Am. St. Rep. 543. Kelly v. Beers, ut supra, recognizes clearly the 
tule of the Matter of Bolin, and does not depart from it. There were, 
in that case, proofs of circumstances, other than the form of the ac- 
count, which indicated an intent to create a joint tenancy. In Bonnette 
v. Molloy, 153 App. Div. 73, 1388 N. Y. Supp. 67, it was held that, as to 
savings bank accounts in a joint form, the right of the surviving de- 
positor was to be determined in accordance with section 144 of the 
Banking Law (chapter 10 of the Laws of 1909 [Consol. Laws, c. 2]), 
even where the account had been opened prior to that enactment. 
That case was reversed (209 N. Y. 167, 102 N. E. 559), but on other 
grounds. , 

The decedent in this case died in 1912. The proceedings for a ju- 
dicial settlement of her estate were begun in 1913. The surrogate’s 
decision and decree were made in 1915. In the meantime there was a 
further change in the provisions of the Banking Law (chapter 369, 
of the Laws of 1914). Section 249 of that law, as then enacted, pro- 
vides for the duties of banks in making payments of accounts of de- 
positors, which ‘‘shall be made by any person in the names of such de- 
positor and another person and in form to be paid to either or the 
survivor of them,’”’ and it declares as follows: 


“The making of the deposit in such form shall, in the absence of fraud 
or undue influence, be conclusive evidence, in any action or proceeding 
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to which either such savings bank or the surviving depositor is a party, 
of the intention of both depositors to vest title to such deposit and the 
additions thereto in such survivor.” 


It was held that the statute as enacted in 1914 applied to savings 
bank deposits opened in such form prior to the enactment of the statute, 
as it created a rule of evidence. McNett v. Crandell, 172 App. Div. 
375, 158 N. Y. Supp. 1020. A similar ruling, as to the effect of the 
statute as it stood in 1909, was made in Clary v. Fitzgerald, 155 App. 
Div. 659, 140 N. Y. Supp. 536, affirmed 213 N. Y. 696, 107 N. 2. 1075. 
However, in all these cases just referred to, the express form of the 
account was that it was to be payable to either or the survivor of them 
(the apparent depositors). The statute as it stood in 1909, and as it 
now stands, provides expressly as to savings bank accounts opened 
in a prescribed form; that is, to quote its language, ‘‘in form to be paid 
to either or the survivor of them”’, and the statutory rule of evidence 
as to the intent of the depositors is declared as to the making of a de- 
posit “‘in such form.’’ Where, however, the form of the account, 
opened long before the creation of this statutory rule of evidence, is not 
“such form” as the statute specifies, the rule of evidence declared as 
to the specified form does not necessarily apply. In the case at bar, 
the form of the account is simply “Charlotte A. Ramsey and Jane M. 
Ramsey,’’ without statement of its being payable “to either or the 
survivor of them.’”’ Hence, we conclude .that this question now 
before us must be determined according to the common-law rules of 
evidence, without reference to the later legislation. 

We have considered the other points raised by the appellant, par- 
ticularly that in which she claims a preference in payment over the 
other creditors. But, as her claim is of the same class as that of the 
other creditors, we think her contention is unsound. Section 2719 
of the Code of Civil Procedure; Woodruff v. Claflin Co., 198 N. Y. 470, 
91 N. E. 1103, 28 L. R. A. (N. S.) 440, 19 Ann. Cas. 791. 

The decree of the Surrogate’s Court of Westchester County is af- 
firmed, with costs. All concur. 


PRESENTMENT FOR PAYMENT. 


Prior v. Simonson, Supreme Court of Colorado, November 6, 1916. 160 Pac. Rep. 1035. 


Where the makers of a note, which specifies no place of payment, are not partners, 
presentment must be made to all of them in order to charge the indorser with lia- 
bility. 

Error to District Court, Denver County; John H. Denison, Judge. 

Action by Mary A. Prior against W. G. Simonson. To review a judg- 
ment of nonsuit, plaintiff brings error. Judgment affirmed. 

Grant L. Hudson and John Horne Chiles, both of Denver, for plaintiff 
in error. Luther M. Goddard and J. E. Simonson, both of Denver, 
for defendant in error. 

NOTE.—For other similar decisions see Banking Law Journal Digest, §393. 
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Scott, J. This is an action by the plaintiff in error, against the defend- 
ant in error as an indorser of a promissory note. The note was dated 
January 8, 1909, in the sum of $3,000, payable three years after date, to 
W. G. Simonson, defendant, and signed by Henry J. Blesse and Julia L. 
Blesse. The note was purchased by the plaintiff for a valuable consider- 
ation, from the Rialto Investment Company, without recourse, but 
bearing the following prior indorsement: ‘‘Pay the Rialto Investment 
Company, or order. W. G. Simonson.” The action is upon this in- 
dorsement. The defense was failure or presentment for payment to the 
makers at maturity, denial that payment was refused by the makers, 
and denial of notice to the indorser of presentment and refusal to pay. 
At the close of plaintiff’s testimony the court sustained defendant’s 
motion for a nonsuit and rendered judgment accordingly. The testi- 
mony was conflicting as to whether or not there had been demand made 
for payment on Henry J. Blesse as provided by the statute. It is con- 
ceded that no such demand was made on Julia A. Blesse. 

There is no evidence that the makers were in any sense partners. 
Under section 5120, Mill’s Ann. Stat. 1912, presentment for payment is 
necessary in order to charge the indorser upon the admitted facts in this 
case. Sections 5127 and 5128, Mill’s Ann. Stat. 1912, provide: 

“5127. Where the persons primarily liable on the instrument are 
liable as partners, and no place of payment is specified, presentment for 


payment may be made to any one of them, even though there has been 
a dissolution of the firm. 


“5128. Where there are several persons, not partners, primarily liable 


on the instrument, and no place of payment is specified, presentment 
must be made to them all.” 


There is nothing in the record to indicate that the makers of the note 
were partners; no place of payment is specified in the note; therefore 
the statute commands that presentment shall be made on all the makers 
of the note. This is a condition precedent to recovery from the indorser. 

Presentment was not made on Julia L. Blesse, one of the makers and 
primarily liable on the note, and for such reason recovery cannot be had 
against Simonson, the indorser. This is not only the plain requirement 
of the statute, but the general rule of law as well. 7 Cyc. 1001; Shutts 
v. Fingar, 100 N. Y. 539, 3 N. E. 588, 53 Am. Rep. 231; Benedict v. 
Schmieg, 13 Wash. 476, 43 Pac. 374, 36 L. R. A. 703, 53 Am. St. Rep. 
61; Nave v. Richardson, 36 Mo. 131. The reason for the rule is well 
stated in Tayloe v. Davidson, 2 Cranch, C. C. 434, Fed. Cas. No. 13,769, 
as follows: 

“It seems to me that the undertaking of the defendant in the present 
case, as indorser of the note, was, that he would pay it if the makers of 
the note did not, when payment should have been properly demanded 
of them. If either of them should pay it, the indorser would be dis- 
charged. He did not undertake that if either of the makers should 
refuse to pay it, he would; but that if all of them refused to pay it, then 
he would be responsible. Otherwise the greater the number of makers, 
the greater the risk he would run of being obliged to pay it in the first 
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instance; for the holder might choose to demand it of the only insolvent 
among them. Upon general principles, then, I think that payment 
should have been demanded of each of the makers.”’ 

The judgment is affirmed. 


—_— os ———___ 


RIGHT OF BANK TO RECOVER ON NOTE. 


Citizens’ Bank and Trust Company v. Limpright, Supreme Court of Washington, November 17, 1916. 
160 Pac. Rep. 1046. 


The purchaser of an automobile turned in his old car and gave his note for the 
full purchase price, it being understood that the price at which the old car was 
turned in, would be applied on the note sixty days after its date. Before the 
sixty days elapsed the payee borrowed money from the plaintiff bank and turned 
over the note as security. It was held that the plaintiff bank was a holder in due 
course to the extent of the amount advanced and could recover such amount from 
the maker. The bank’s right to recover was not affected by the fact that he had 
knowledge of the circumstances in which the note was given. 


Department 1. Appeal from Superior Court, Snohomish County; 
Guy C. Alston, Judge. 

Action by the Citizens’ Bank & Trust Company against C. B. Limp- 
right and wife. Judgment dismissing the action, and plaintiff appeals. 
Reversed and remanded for judgment entry. 

Sherwood & Mansfield of Everett, for appellant. Cooley, Horan & 
Mulvihill, of Everett, for respondents. 

E.uis, J. Plaintiff, claiming to be a bona fide holder for value, 
brought this action to recover $1,150 as a balance due upon a promis- 
sory note, together with interest, costs, and attorney’s fees. The 
defense was that plaintiff was not a bona fide holder for value. Certain 
facts are not disputed. On February 21, 1914, defendant husband gave 
to one Pittman, doing business as Riverside Carriage & Auto Company, 
a negotiable promissory note for $1,600 bearing interest at the rate of 
8 per cent. per annum, and reciting: ‘$1150 due April 21, 1914, balance 
at rate of $100 month per month.” The circumstances under which the 
note was given were these: Pittman, as the auto company, sold to 
defendant an automobile at a price of $1600, agreeing to take defend- 
ant’s old car in part payment at a valuation of $1150, the balance of 
$450 to be paid in four monthly payments of $100 each, and one of $50. 
The old car was at once delivered to the auto company and the new car 
to defendant, who received in return for his note the following memo- 
randum of agreement: 


“Everett, Wash., 2—21, 1914. 
“‘We hereby agree to allow C. Limpright $1150 for his 35 Studebaker 
car; same to be paid and applied on a certain note for $1600; this is to 
be applied on sixty days from date on said note of $1600. 
“Riverside Carriage & Auto Co., 
“By L. R. Pittman.” 


NOTE.—For other similar decisions see Banking Law Journal Digest, and 
Supplement, §225. 
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On February 26, 1914, the note was transferred by indorsement to 
plaintiff as collateral to a loan of $1280. Defendant thereafter made 
payments on the note as follows: $200 on April 4, 1914; $100 May 5, 
1914; $100 June 3, 1914; $50 July 7, 1914. These payments were made 
to the auto company, and were credited on the note by the bank. Two 
questions of fact are in dispute. Plaintiff’s cashier, with whom the 
transaction was had, testified that when the note was negotiated at the 
bank he had no notice or knowledge of the circumstances under which 
the note was given nor any notice or knowledge of the collateral agree- 
ment, and did not learn of these things till about six months afterwards. 
Pittman testified that either at the time of the transfer or soon after- 
wards “I told them I had a car to sell, and the proceeds applied on the 
note in sixty days from the time I accepted the note.”” He did not 
testify that he showed to the cashier or any one connected with the bank 
the collateral agreement, or that he advised any one connected with the 
bank of the terms of that agreement, or even of its existence. The 
other disputed fact is as to when notice of the negotiation of the note 
was first given to defendant. Plaintiff’s cashier testified that on Feb- 
ruary 26, 1914, he wrote to defendant advising him that the bank held 
the note, that, while he had no independent recollection of the matter 
he, knew it because that date was stamped on the back of the note, and 
that it was his universal custom to so stamp the date on sending such 
notices. Defendant denied ever having received any notice of that 
date. On October 1, 1914, the cashier wrote defendant as follows: 

“Your note to the Riverside Carriage & Auto Company assigned to 
this bank, is past due as to several monthly payments of $100 each, and 
= must therefore urge this matter upon your prompt attention, and 
oblige. 

Defendant testified that this letter conveyed to him the first notice 
he ever received that the bank held the note. He afterwards admitted, 
however, that he paid the first installments to one Gay, an employe of 
the auto company, who then told him he would take the checks to the 
bank, and that he (defendant) then supposed the bank had the note. 
Pittman on May 27, 1914, sold the old car for $749.70, took a note in 
payment, and sold this note to plaintiff bank for eighty per cent. of its 
face. There was no evidence that any one connected with the bank had 
any knowledge or notice that this note represented the proceeds of the 
old car received by Pittman from defendant. Pittman testified: “I 
never said a word to them about that.” 

The cause was tried to the court without a jury. The court found 
that plaintiff took the note prior to its maturity, but with full knowledge 
and notice of the collateral agreement between defendant and Pittman, 
and took it subject to that agreement, and that the note had been paid 
in full. Judgment was entered dismissing the action, with costs to 
defendants. Plaintiff appealed. 

It is contended: (1) That the evidence was insufficient to charge ap- 
pellant with notice or knowledge of the collateral agreement when it 
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took the note; (2) that, the collateral agreement being still executory 
when the note was indorsed, knowledge of its existence could not de- 
prive appellant of its character of bona fide indorsee in due course. 

The taker of negotiable paper, fair upon its face, does not owe to the 
party who gives it currency the duty of active inquiry in order to avoid 
the imputat on of bad faith. His rights are to be measured “by the 
simple test of honesty and good faith,’’ not by mere speculation as to 
his diligence or negligence. It is not enough to impeach his good 
faith that he may have been negligent or may have failed to take pre- 
cautions that a prudent man would have taken. McNamara v. Jose, 28 
Wash. 461, 68 Pac. 903; Gray v. Boyle, 55 Wash. 578, 104 Pac. 828, 133 
Am. St. Rep. 1042; Scandinavian American Bank v. Johnston, 63 
Wash. 187, 115 Pac. 102. 

As we read the evidence, the full purport of which we have set out in 
our statement, it falls far short of showing knowledge on appellant’s 
part when it took this note of any agreement on Pittman’s part to credit 
upon the note $1150 or any other sum as the price of the old car. We 
shall not further discuss the evidence on this point, since, even were it 
conceded that appellant had full knowledge of the collateral agreement, 
that fact would not charge it with bad faith. 

If, as between the parties at the time of the delivery of the old car it 
was to be considered as an immediate payment of the $1150, the written 
agreement to treat it as a payment 60 days from that date would be 
nugatory and meaningless. That agreement was an executory agree- 
ment to apply the $1150 as the valuation of the old car upon the note, 
not immediately, but 60 days from that date. It was a contempo- 
raneous agreement to do the thing at a future time as part of the consider- 
ation for the note. The plain purpose of the giving of the note for the 
full price of the new car without then crediting upon it the $1150 was to 
enable Pittman to raise money upon the note. On the face of the tran- 
saction no other purpose is conceivable. Moreover, the oral evidence 
conclusively so shows. Respondent, when asked why it was that he 
gave the note for the full price of the new car when he turned in the old 
car, said: ; 

“He [Pittman] wanted 60 days to turn the old car.” 


Pittman, when asked why he took the note when he already had the 
old car, answered: 

“In the first place, we had to pay cash for the cars when we received 
them, and we either had to pay for the cars or do without them, and we 
could not sell the cars unless we took paper or did something to nego- 
tiate for cash for the cars.” 


There is not a word of evidence that Pittman agreed not to negotiate 
the note or that respondent ever asked him not to negotiate it. In 
giving the note and taking the collateral agreement respondent clearly 
relied upon the financial responsibility and integrity of Pittman for the 
fulfillment of that agreement. Moyses v. Bell, 62 Wash. 534, 114 
Pac. 193. Such being the necessary purport and purpose of the agree- 
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ment, Pittman’s title to the note was not defective within the meaning 
of section 55 of the Negotiable Instruments Act (Rem. Code, § 3446) 
when he negotiated it. He did not obtain it by fraud, duress, or other 
unlawful means, nor for an illegal consideration, nor did he pledge it 
in breach of faith, as that was the only conceivable purpose for which it 
was given. When he pledged it his collateral agreement to credit the 
maker with $1150 was still executory. No failure of consideration for 
the note had then developed. Appellant took the note as a bona fide 
holder in due course, regardless of any knowledge it may have had of the 
collateral agreement. This court, following preponderant authority, has 
repeatedly held that knowledge of the indorsee of a note given in con- 
sideration of some executory contract or agreement of the payee, which 
the payee thereafter fails to perform, will not deprive the indorsee of 
his character of a bona fide holder in due course, unless prior to his 
taking he had notice that the breach of the executory agreement had 
already occurred. See Moyses v. Bell, supra, and the numerous de- 
cisions there cited and quoted. See, also, German American Bank v. 
Wright, 85 Wash. 460, 148 Pac. 769, a case closely related to this on the 
facts. 

The trial court seems to have been of the opinion that respondent was 
wholly without fault, and that the equities of the case were clearly with 
him. We cannot so read the evidence. He gave his note to Pittman 
without any indicia whatever that it was not to be negotiated and with- 
out any agreement that it was not to be negotiated. If the note was 
not to be used, the reasonable thing, the safe thing, and the thing which 
would have protected all parties absolutely was not to give it. By 
giving it and taking the collateral agreement he reposed confidence in 
Pittman personally and in Pittman alone. To permit that agreement to 
defeat the note in appellant’s hands, and for which it had admittedly 
paid value, would place all of the care and caution touching negotiable 
paper upon the taker rather than upon the maker, thus reversing the 
law merchant and the Negotiable Instruments Act and running counter 
to that cardinal rule of equity that he who makes a loss possible should 
suffer the loss. 

But it does not follow that appellant is entitled to recover the full 
balance due on the note. The evidence is conclusive that it took the 
note as collateral to a loan for 80 per cent. of its face, or $1280. The 
statute (section 27 of the Negotable Instruments Act; Rem. Code, 
§3418) declares: 

“‘Where the holder has a lien on the instrument arising either from 


contract or by implication of law, he is deemed a holder for value to the 
extent of his lien.” 


Appellant has a lien upon the note arising from contract. Under this 
statute it is to be deemed the holder for value only to the extent of that 
lien. Appellant failed to offer any evidence as to the rate of interest 
its loan to Pittman was to bear. It therefore can recover interest at 
the legal rate only. So computing the interest and applying the par- 
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tial payments made upon the note first to the interest, and then to the 
principal, there remained due to appellant on July 7, 1914, the date of 
the last payment, a balance of $853.45. Appellant is entitled to judg- 
ment for this amount, with interest from that date at the rate of 6 per 
cent. per annum and for an attorney’s fee of $50, which respondents 
in their answer admit to be reasonable. 

The judgment is reversed, and the cause is remanded for entry of 
judgment for appellant and against respondent C. B. Limpright and the 
community consisting of C. B. Limpright and Josephine Limpright in 
accordance with this opinion. 


PRESENTMENT OF NOTE CONTAINING PROVISION 
FOR ATTORNEY’S FEES. 


Hodges v. Blaylock, Supreme Court of Oregon, December 12, 1916, 161 Pac. Rep. 396. 











Formal presentment of a note containing a provision for an attorney 's fee is not 
necessary, in order to charge the maker with liability for the amount of the fees; 
in such case any reasonable request to pay is sufficient to put the maker in default. 





In Banc. Appeal from Circuit Court, Malheur County; Dalton Biggs, 
Judge. 

Action by John Hodges against S. E. Blaylock and wife. Judgment 
for plaintiff, and defendants appeal. affirmed. 

This is an action founded upon a promissory note of which the fol- 
lowing is a copy: 

“638.75. Juntura, Oregon, June 25, 1915. 

“On demand after date, without grace, we promise to pay to the order 
of John Hodges, at Juntura, Oregon, six hundred thirty eight and 75/100 
dollars in gold coin of the United States of America of the present 
standard value, with interest thereon in like gold coin at the rate of six 
per cent. per annum from date until paid, for value received. Interest 
to be paid annually, and if not so paid the whole sum of both principal 
and interest to become immediately due and collectible, at the option of 
the holder of this note, and in case suit or action is instituted to collect 
this note, or any portion thereof, we promise and agree to pay an addi- 
tional sum, in like gold coin, as the court may adjudge reasonable, 
for attorney’s fees to be allowed in said suit or action. 

S. E. Blaylock. 
“Mrs. S. E. Blaylock.” 

The complaint is in the usual form, and alleges that the plaintiff is 
the owner and holder of the note; that although payment thereof had 
been demanded from the defendants, they had not paid any part of it; 
and that $75 is a reasonable sum as attorney’s fees. The answer 
admits the execution of the note, that plaintiff is the owner and 
holder thereof, and that no payment has been made thereon, but 
denies that prior to the commencement of this action any demand for 
the payment was made, or that $75 or any other sum would be reasonable 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §391. 
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as attorney’s fees. For a further defense it is alleged the defendants 
executed the note; that no demand for the payment thereof had been 
made upon either of the defendants who have at all times been ready, 
willing, and able to pay the sum so due upon reasonable demand there- 
for, and that the only demand that has been made was the commence- 
ment of this action; that the defendants tender to the clerk of the court 
for plaintiff $638.75, with interest at 6 per cent. from June 25, 1915, in 
full payment to December 28, 1915, when the answer was filed. The 
reply put in issue the allegations of new matter in the answer, and the 
cause, having been tried, resulted in a verdict and judgment for the 
amount due on the note, $34.50 as attorney’s fees, and the costs and dis- 
bursements of the action, and the defendants appeal. 

Robert M. Duncan, of Vale, for appellants. P. J. Gallagher, of 
Ontario, for respondent. 

Moore, C. J. (after stating the facts as above). It is contended that 
the note sued on provided for the payment of attorney’s fees, or special 
damages, in case of default, which failure cannot arise until after a for- 
mal demand, which was never made, and hence an error was committed 
in giving a judgment for a greater sum than was deposited with the clerk. 
In support of the principle thus asserted, reliance is placed upon the case 
of Prescott v. Grady, 91 Cal. 518, 520, 27 Pac. 755, where it was ruled 
that in an action on a demand note, providing for the payment of a 
reasonable attorney’s fee in case of suit thereon, the maker was not in 
default, as respects liability for special damages, until there had been a 
breach of the contract according to its terms, by failure to pay upon de- 
mand, and a denial that payment of the note was ever demanded raised 
a material issue as to such liability, which issue precluded a judgment 
upon the pleadings for an attorney’s fee. The reason assigned for the 
rule insisted upon herein is practically an excerpt from the opinion in 
the case mentioned, where it is said: 

“Appellant does not wish to open the well-settled question whether 
suit may be brought upon a note payable on demand without other 
demand than the bringing of the suit, but he claims that the contract 
sued on is more than a promissory note, that it contains a stipula- 
tion for special damages in case suit be brought, and that he ought 
not to be held to have incurred this liability until he is in default ac- 
cording to the terms of his contract; that is, until he has failed to pay on 
demand.” 

The testimony of the plaintiff is to the effect that about the 10th or 
12th of July, 1915, and five months before this action was commenced, 
he met the defendant on the road near his home which is about three 
miles from Juntura, Or., and asked him for the money and the defendant 
said he did not then have the moriey with which to pay the debt. 

“Q. Did he promise he would pay it at any future time? A. He said 
I was young and single, and I didn’t need the money at the present time, 
and he needed it to support his family on. * * * Q. Did you have 
this note with you at the time you made the demand? A. No, Sir.” 

The defendant S. E. Blaylock, as a witness in his own behalf, denied 
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that any request was ever made for the payment of the money due on the 
promissory note until this action was commenced, when a copy of the 
complaint, containing a demand for judgment, was served upon him. 
P. J. Gallagher, the plaintiff’s attorney, testified that he informed his 
client of the necessity of making a demand upon the defendant for the 
payment of the note before commencing an action thereon. Referring 
to the occasion of such advice, the witness further testified: 


“Some time after that Mr. Blaylock, the defendant in this case, came 
into my office in Juntura, and we had a conversation relative to some 
other business matters that I was looking after for Mr. Hodges, and he 
at that time wanted to employ me to take care of his side of the case, and 
I told him that I could not at that time. In that conversation he made 
this statement to me: That Hodges was treating him unfair in the matter 
regarding their business transactions; that he had already made a demand 
on him for the amount due on this note—I think the note at that time 
was not hardly a month old, I think; but the demand had been made, and 
Hodges wasn’t treating him right, and he didn’t think he would pay the 
note, and wasn’t going to pay it.’ 

Provisions of the Negotiable Instruments Act are relied upon as con- 
stituting the manner of making demand for the payment of the amount of 
the note, viz.: 

“Presentment for payment is not necessary * * * to charge the 
person primarily liable on the instrument; but if the instrument is by 
its terms payable at a special place, and he is able and willing to pay 
it there at maturity, such ability and willingness are equivalent to a 
tender of payment upon his part; but except as herein otherwise provided, 
presentment for payment is necessary in order to charge the drawer and 
indorsers.”” L.O.L. 5903. 

“Presentment for payment, to be sufficient, must be made (1) by the 
holder, or by some person authorized to receive payment on his behalf; 
(2) at a reasonable hour on a business day; (3) at a proper place, as herein 
defined; (4) to the person primarily liable on the instrument, or, if he is 
absent or inaccessible, to any person found at the place where the pre- 
sentment is made.” Id. § 5905. 

“Presentment for payment is made at the proper place (1) where a 
place of payment is specified in the instrument and it is there presented; 
(2) where no place of payment is specified, but the address of the person 
to make payment is given in the instrument, and it is there presented; 
(3) where no place of payment is specified and no address is given, and 
the instrument is presented at the usual place of business or residence of 
the person to make payment; (4) in any other case, if presented to the 
person to make payment wherever he can be found, or if presented at 
his last known place of business or residence.”’” Id. § 5906. 

“The instrument must be exhibited to the person from whom payment 
is demanded, and when it is paid must be delivered up to the party 
paying it.”” Id. § 5907. 

“‘Where there are several persons, not partners, primarily liable on 
the instrument, and no place of payment is specified, presentment must 
be made to them all.”” Id. § 5911. 

If these statutory requirements must be observed, in order legally 
to demand from a maker the payment of a promissory note on which 
there is no indorser or other person secondarily liable, so as to entitle 
the holder to recover attorney’s fees provided for in the negotiable in- 
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strument, as special damages in case of default, it will be seen from the 
testimony referred to that there were failures to comply with the pro- 
visions of the enactment quoted. Since the formal demand so speci- 
fied is required only in order to charge an indorser or some other person 
secondarily liable on a negotiable instrument it must necessarily follow, 
from the maxim “‘expressio unius est exclusio alterius,”’ that any reason- 
able request to pay a demand note, of the kind referred to, is sufficient 
to put the maker in default if he fails to discharge the obligation. 

It will be remembered the plaintiff testified he did not have with him 
the promissory note when he demanded from Mr. Blaylock the pay- 
ment thereof. A text-writer, in discussing this subject, remarks: 

“To render a presentment for payment sufficient, the instrument 
must be exhibited to the person from whom payment is demanded. This 
rule has been stated as follows: ‘No valid presentment and demand can 
be made by any person without having the note in his possession at the 
time, so that the maker may receive it in case he pays the amount due, 
unless special circumstances, such as the loss of the note or its destruc- 
tion, are shown to excuse its absence.’ The right of such person to an 
actual exhibition or production of the instrument may be waived by 
failing to ask for it, and refusing payment on other grounds.”’ Selover, 
Neg. Ins. (2d Ed.) § 193. 

In support of the last sentence repeated, the author cites the following 
cases: Legg v. Vinal, 165 Mass. 555, 43 N. E. 518; Waring v. Betts, 90 
Va. 46, 17 S. E. 739, 44 Am. St. Rep. 890; King v. Crowell, 61 Me. 244, 
14 Am. Rep. 560; Lockwood v. Crawford, 18 Conn. 361; Gilpin v. Savage, 
60 Misc. Rep. 605, 112 N. Y. Supp. 802. 

If, therefore, the note should have been presented in order to consti- 
tute a valid demand for its payment, and if the plaintiff's testimony is 
to be believed, which was for the jury to determine, the defendant S. E. 
Blaylock waived an exhibition of the negotiable instrument by not asking 
for it, and by refusing payment on the ground that he did not then 


have the money, and that he needed that sum with which to support his 
family. 


No error was committed by the trial court, as alleged in several as- 
signments not particularly referred to, and the judgment is affirmed. 


NOTE HELD NON-NEGOTIABLE. 


Western Farquhar Machinery Company v. Burnett, Supreme Court of Oregon, December 12, 1916. 
161 Pac. Rep. 184. 














A promissory note which provided that the payees “‘are hereby fully authorized 
and empowered to declare this note due any time they may feel insecure even before 
the maturity of the note,” is non-negotiable because of uncertainty as to time of 
payment. 





In Banc. Appeal from Circuit Court, Union County; J. W. Knowles, 
Judge. 

Action by the Western Farquhar Machinery Company against B. P. 
Burnett. Judgment for defendant, and plaintiff appeals. Affirmed. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 306. 
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This was an action upon a promissory note, which is in the following 
form: 


“$400.00. No.One. La Grande, Oregon, Sept. 10,1915. November 
15, 1915, after date, for value received, I, or either of us promise to pay 
to the order of the Oregon Cooperative Association four hundred and 
no—100 dollars, payable at La Grande, Oregon, with 8 per cent. interest 
from date. This note is given upon the purchase of one rake separator 
22x28 with straw carrier, feeder tables and bagger, one nine horse Alamo 
engine mounted upon trucks upon the express condition the title or 
ownership does not pass from the said Union County Co-operative Asso- 
ciation until this note and interest is paid in full, and the said Union 
County Co-operative Association or their assigns are hereby fully au- 
thorized and empowered to declare this note due any time they may feel 
insecure, even before the maturity of the note if they so elect, may take 
possession of said one rake separator 22x28 with straw carrier, feeder 
tables and bagger. One nine horse Alamo engine mounted on trucks, 
and upon its sale credit to the amount of the note. And in case suit or 
action is instituted to collect this note, or any portion thereof, I, or either 
of us promise and agree to pay in addition to the costs and disbursements 
provided by statute, such additional sum as the court may adjudge rea- 
sonable for attorney’s fees to be allowed in said suit or action. P. O. 
Address, Hilgard, Ore. Due——. B. P. Burnett.” 

It was alleged that the payee, the Oregon Co-operative Association, 
indorsed the note to plaintiff before due, and that plaintiff is now the 
owner and holder of the same. Defendant answered, admitting the 
execution of the note, but denied that it was transferred or delivered 
before due for value, and alleged that the note was executed in favor of 
the Oregon Co-operative Association at the request of plaintiff; that the 
said association was the agent of plaintiff in making the sale; that the 
machine described in the note was sold to the defendant at that time by 
plaintiff, acting through the Oregon Co-operative Association as its 
agent, for the sum of $850, evidenced by two promissory notes, each 
signed by defendant, and one of which is the note in suit here. The 
answer further alleges: 

“That the defendant, at the time of said purchase, and at the time of 
the execution of said notes, was and still is a farmer, engaged in farming 
and raising grain in the vicinity of Starkey, Union County, Or., and pur- 
chased said threshing machine and outfit for the express purpose of 
threshing his own, and others’ grain for a consideration, all of which 
plaintiff then well knew; that the plaintiff, being at the time of said sale 
to defendant a manufacturer and producer of threshing outfits, under- 
took and agreed to sell defendant said machinery, which was a threshing 
outfit, to thresh said grain, and as an inducement to defendant to pur- 
chase the same, sold said threshing outfit to defendant by description and 
under a representation and warranty by the plaintiff, at the time of so 
furnishing them made to defendant, that said machinery was as repre- 
sented, and would do good work when properly handled and adjusted, 
and that it was fit for the said purpose to which it was to be applied; 
that said threshing outfit was sold by plaintiff to defendant, and said 
notes were delivered upon the express intention and condition that this 
said warranty that the outfit would do good work was to operate as a 
condition that if it were not as warranted, it was not to be considered or in 
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fact be a sale of same, and, further the plaintiff, well knowing the charac- 
ter of the straw and grain which defendant would desire, and need to 
thresh with said outfit, represented, and warranted and stated to said 
defendant that said threshing outfit would answer all needs and purposes 
for which defendant would desire to put said threshing outfit; that it 
would do good work and thresh at least 500 bushels of wheat or 600 
bushels of oats in a working day; that said threshing outfit would prop- 
erly thresh wheat, oats, and barley, and would properly clean and fan 
the grain, and would not throw or discharge any of the grain out of the 
machine with the straw, and would, in all respects, do good work and 
be a satisfactory machine to said defendant, and that it was not to be 
considered a sale if said machine failed to do good work; that said de- 
fendant thereafter accepted said threshing outfit on trial.’ 

The answer sets forth the falsity of said representations, and states 
substantially that the machine was practically worthless for the purposes 
for which it was sold; that defendant notified plaintiff of the defects, and 
offered to return the machine, but plaintiff refused to receive it. There 
was a counter-claim for damages, but this was later eliminated by a 
ruling of the court. All the new matter in the answer was put in issue 
by an appropriate reply. There was a verdict and judgment for defend- 
ant, and plaintiff appeals. 

Jno. S. Hodgin, of La Grande, for appellant. R. J. Green and Colon 
R. Eberhard, both of La Grande (Cochran & Eberhard, of La Grande, 
on the brief), for respondent. 

McBripE, J. (after stating the facts as above). The gist of the defense 
in this case is that the association that sold the machine to defendant 
and to whom the note was given fraudulently misrepresented the machine 
to plaintiff, and thereby induced him to give his notes for a worthless 
machine. In our view of the case it makes no difference whether the 
seller was acting on its own responsibility or as agent for plaintiff, or 
whether the note was transferred with or without actual notice of the 
alleged fraud, or before or after it became due, for this reason: The note 
is nonnegotiable. This was decided by us in the case of Reynolds v. Vint, 
73 Or. 528, 144 Pac. 526; the note there in suit being practically identical 
with the one here. Being nonnegotiable, the purchaser takes it subject 
to all equities between the original parties. 8 Corpus Juris, p. 52, § 54, 
and notes. This being the law, the testimony in regard to agency was 
wholly irrelevant to any issue in the case, and the trial of that issue upon 
the whole gave the plaintiff a better case than that to which it was enti- 
tled. There was evidence sufficient to justify the court in submitting 
the question of the alleged deceit to the jury, and no error is directed 
against such ruling beyond those objections predicated upon the theory 
that it was necessary for defendant to prove that the Oregon Co-opera- 
tive Association was the agent of plaintiff, which, as before stated, was 
unnecessary. 

The judgment is affirmed. 
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INDORSEMENT. 


Mangold & Glandt Bank v. Utterback, Supreme Court of Oklahoma, November 17, 191€. 160 Pac. 
Rep. 713. 








The words “payment guaranteed, protest waived,” on the back of a note, fol- 
lowed by the payee’s signature constitute an indorsement and are sufficient to 
transfer title of the instrument to the indorsee, giving him all the rights of a holder 
in due course. 





Commissioners’ Opinion, Division No. 4. Error from County Court, 
Caddo County; C. Ross Hume, Judge. 

Action by the Mangold & Glandt Bank against W. T. Utterback. 
Judgment for defendant, and plaintiff brings error, Reversed and re- 
manded, with directions. 

Randall U. Livesay, of Anadarko, for plaintiff in error. A.S. Morris 
of Anadarko for defendant in error. 

Matuews, C. In October, 1910, the defendant purchased from the 
Denver-Laramie Realty certain shares of stock in said company and exe- 
cuted his note to said company in payment for same. On August 
14, 1911, the note was renewed, and afterwards transferred to the plain- 
tiff in error. A copy of the note with indorsements is as follows: 


**$1,000.00. Denver, Colorado, August 14, 1911. 
December 14, 1911, after date, I promise to pay to the order of Denver- 
Laramie Realty Company one thousand and no 100 Dollars, for value 
received. Payable at First State Bank of Binger, Okl., with interest at 
seven per cent., from maturity. [Signed] W. T. Utterback.”’ 
Indorsed on back: 
“Payment Guaranteed. Protest waived. 
“The Denver-Laramie Realty Co., 
“By A. J. Spengel, Treasurer. 
“Northwestern Land and Iron Co., 
“By A. J. Spengel, Treasurer.” 


On October 10, 1912, suit was instituted on said note in the county 
court of Caddo county. The defendant answered by general denial, 
admitted the execution of the note, and alleged that the note was given 
for certain shares of stock in the Denver-Laramie Realty Company, but 
claimed that he was induced to sign the same through certain false and 
fraudulent representations upon the part of said company. Trial was 
had to a jury, verdict was returned for defendant, and plaintiff prose- 
cutes this appeal. 

Its first specification of error is stated as follows: 


“The court erred in overruling motion of plaintiff for judgment, for 
the reason that, as plaintiff had alleged it was a purchaser in due course 
of business, for value, before maturity, and without notice, the defenses 
set up were not available to defendant.” 


The defendant advances the following argument against the forego- 
ing contention of plaintiff. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 


Supplement, § 233. 
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“While the note is negotiable in form, the indorsement is in no sense a 
commercial indorsement. It is a guaranty of payment pure and simple; 
that is, the words, ‘Payment guaranteed. Protest waived,’ followed by 
the signatures of the two companies, mean that the companies guarantee 
the payment of the note and waive the protest thereof. The indorsement 
amounting to a guaranty of payment, gives the plaintiff in error no 
standing as a bona fide holder of the note, but it holds the same subject 
to all defenses which would be available as against the original payee.” 


If plaintiff’s contention is correct that the said indorsement upon the 
note was a commercial indorsement, there being no allegations in the 
answer that defendant had notice of the alleged infirmity of the note, 
then plaintiff was entitled to judgment upon the pleadings. 

In arriving at a decision on this point we are confronted with a chaotic 
conflict of opinions thereon, and, as far as our investigation has led us, 
we find that the courts of but few, if any, of the states have been con- 
sistent in declaring on this proposition, and our own court is in conflict 
thereon. The case of McNary et al. v. Farmers’ Nat. Bank, 33 Okl. 1, 
124 Pac. 286, 41 L. R. A. (N. S.) 1009, Ann. Cas. 1914 B, 248, sustains 
plaintiff, and the case of Ireland et. al. v. Floyd, 42 Okl. 609, 142 Pac. 
401, L. R. A. 1915C, 661, sustains defendant. An instructive note to 
the case of Hendrix v. Bauhard, Ann. Cas. 1913D, 688, after giving a 
list of the states, including both Oklahoma and Kansas, which hold that 
a signed guaranty on the back of a note makes the guarantor liable as an 
indorser, states that the great weight of authority supports that view. 
In the case last cited there was written on the back of the note, ‘‘For 
value received we hereby warrant the makers of this note financially 
good on execution,” which was followed by the signatures of the payees, 
and it was there held, if the note was negotiated before maturity to a 
bona fide purchaser for value, he would be protected from any defense 
the maker might have against the payees. 

The leading case holding to this view is a North Dakota case, Dunham 
v. Peterson, 5 N. D. 414, 67 N. W. 293, 36 L. R. A. 232, 57 Am. St. 
Rep. 556, and there the subject is also treated with an extended note 
which declares that the numerical weight of authorities support the de- 
cision in Dunham v. Peterson. The indorsement on the note in the 
Dunham Case was as follows: ‘‘For value received, I hereby gurantee the 
within note, waiving notice of protest and demand.” Beneath this 
guaranty the payee signed his name. The court held therein that, when 
the payee of a negotiable promissory note transfers it by indorsing there- 
on a guaranty of payment, the purchaser is an indorsee within the rule 
protecting an innocent purchaser of such paper for value before maturity 
against defenses good between the original parties. 

The case of Markey v. Corey, 108 Mich. 184, 66 N. W. 493, 36 L. R. 
A. 117, 62 Am. St. Rep. 698, presents an instance where an assignment 
was written on the back of the note followed by the signature of the 
payee of the note, and the court held the payee liable as an indorser. 

But, even if the case of Ireland v. Floyd, supra, was not opposed by 
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the case of McNary v. Farmers’ Nat. Bank, supra, and by the weight 
of authority from other states, we are inclined to the view that it is in 
conflict with the Negotiable Instruments Law of this state, adopted in 
1909. 

Section 4067, Rev. Laws 1910, so far as applicable, is as follows: 


“‘Where the language of the instrument is ambiguous, or there are 
omissions therein, the following rules of construction apply: * * * 

“Sixth. Where a signature is so placed upon the instrument that it 
is not clear in what capacity the person making the same intended to 
sign, he is to be deemed an indorser.”’ 

Section 4088: 

“Qualified indorsement constitutes the indorser a mere assignor of the 
title to the instrument. It may be made by adding to the indorser’s 
signature the words ‘without recourse’ or any words of similar import. 


Such an indorsement does not impair the negotiable character of the 
instrument.” 


Section 4107: 
“A holder in due course holds the instrument free from any defect 
of title of prior parties and free from defenses available to prior parties 


among themselves, and may enforce payment of the instrument for the 
full amount thereof against all parties liable thereon.” 

Section 4109: 

“Every holder is deemed prima facie to be a holder in due course; but 
when it is shown that the title of any person who has negoitated the 
instrument was defective, the burden is on the holder to prove that he 
or some person under whom he claims acquired the title as a holder in 
due course. But the last-mentioned rule does not apply in favor of a 


party who became bound on the instrument prior to the acquistion of 
such defective title.” 


Section 4113: 

“‘A person placing his signature upon an instrument otherwise than as 
maker, drawer or acceptor is deemed to be an indorser, unless he clearly 
indicates by appropriate words his intention to be bound in some other 
capacity.” 

It will be observed from section 4113 that the tendency of the law, 
when the status of a party who places his name upon the back of a 
negotiable instrument is under consideration, is to resolve all doubtful 
cases towards holding the same to be a commercial indorsement in due 
course. This rule is founded upon commercial necessity. The un- 
schackeled circulation of negotiable notes is a matter of great impor- 
tance. The different forms of commercial instruments take the 
place of money. To require each assignee, before accepting them, to 
inquire into and investigate every circumstance bearing upon the origi- 
nal execution and to take cognizance of all the equities between the 
original parties, would utterly destroy their commercial value and ser- 
iously impede business transactions. 

A simple indorsement by the payee of his name upon a note serves 
the double purpose both of transferring the title to the holder and of 
charging the payee with the obligation to pay it in event the maker 
upon presentation declines to honor it. But before the liability can be 
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fixed against the indorser there must be: First, a demand made upon the 
maker of the note for payment; and, second, in case the same is not 
paid, notice must be given the indorser. The rule seems to be that a 
general guaranty is in law a general indorsement of the instrument, with 
a waiver of the condition precedent of a notice of nonpayment by the 
drawers. 3R.L. C. § 371. 

There is no contention but that in the case at bar the defendant is at 
least a guarantor. If he be a guarantor only, then he is not entitled 
to the legal rights of an indorser to be served with notice of nonpayment. 
Yet we find written upon the back of the instrument in controversy the 
very significant words ‘‘Protest waived.’”” Why waive a right that the 
party did not have? It must be presumed that the parties did not in- 
tend to do a useless and unnecessary act!when these words were written 
upon the back of the instrument, and the reasonable construction is that 
by the entire indorsement he became an indorser with the enlarged 
liability of being legally held to payment without notice of the dis- 
honor of the note. Further, no one can fairly say that the intention of 
defendant not to be bound is clearly indicated from the words written 
upon the back of the instrument in controversy;in fact, the indication 
points the other way. 

It will be admitted that, where the payee in a note makes a written 
assignment of the same on the back of the note, followed by his signature, 
he can with much better logic argue that such an act should be construed 
as an assignment only, and not a commercial indorsement, than can one 
who makes a guaranty in a similar way, yet in the recent case of Farns- 
worth v. Burdick, 147 Pac. 863, under the same Negotiable Instruments 
Law as our own, the Kansas court held: 


“Under the Negotiable Instruments Law (sections 5247-5446, Gen. St. 
1909), a writing in these words, ‘I hereby assign this note over to E. H. 
Farnsworth this the Nov. 1, 1910,’ signed by the payee, on the back of 
a negotiable promissory note, complete and regular on its face, accom- 
panied by delivery to the person named in the writing, is an indorsement 
of the note; and one who takes the note in good faith, for value, before 
it is due, without notice that it has been previously dishonored, and who, 
at the time he takes it, has no notice of any infirmity in the note or 
defect in the title of the person negotiating it, becomes the holder there- 
of in due course, and holds it free from any defect of title of the payee, 
and free from defenses available to the maker against the payee, and 
may enforce payment of the note for the full amount thereof against 
the maker.” 


Therefore holding, as we do, that the defendant was an indorser of the 
note in controversy, it appears that his answer was defective in two im- 
portant particulars. 

Section 4095, Rev. Laws 1910, reads as follows: 


“Except where an indorsement bears date after the maturity of the 
instrument, every negotiation is deemed prima facie to have been effected 
before the instrument was overdue.”’ 


Not only was there a presumption of law that the plaintiff became a 
bona fide holder before maturity, but it so averred in its petition, and 
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defendant has failed to plead that plaintiff took the note in bad faith or 
had notice of any infirmity of the note. Showalter v. Webb, 141 Pac. 439. 
Section 4759, Rev. Laws 1910, provides: 


‘In all actions, allegations of the execution of written instruments and 
indorsements thereon, * * * shall be taken as true unless the denial 
of the same be verified by the affidavit of the party, his agent or attorney.”’ 


The plaintiff having alleged that the note was indorsed to it before 
maturity, for a valuable consideration, in due course of business, and a 
copy of said note having been attached to its petition showing the in- 
dorsement and the indorsement having not been denied under oath, it 
foliows that plaintiff was entitled to judgment on the pleadings. See 
the case of First Nat. Bank of Laramie, Wyo., V. Vaughan, 151 Pac. 1118. 

The judgment will be reversed and remanded, with instructions to the 
trial court that, if defendant does not elect to amend his answer, to 
enter judgment upon the pleadings in favor of plaintiff; if the answer is 
amended, then to proceed in conformity with this opinion. 

Per Curiam. Adopted in whole. 


NOTE PURCHASED AT DISCOUNT. 


Moore & Company v. Burling, Supreme Court of Washington, October 21,1916. 160 Pac. Rep. 420. 











One who purchases notes calling for the payment of $7,500 in good faith and 
before maturity, is a holder in due course, although he pays only $5,000 for the 
notes. 





Department 1. Appeal from Superior Court, King County; A. W. 
Frater, Judge. 

Suit by Moore & Co., a corporation, against Nettie E. Burling and 
others. From a decree for defendants, complainant appeals. Reversed 
and remanded. 

Farrell, Kane & Stratton and Stanley J. Padden, all of Seattle, for 
appellant. F.C. Kapp, of Seattle, for respondents. 

FULLERTON, J. The Charleston National Mining Company is a cor- 
poration organized under the laws of the state of Washington. In 1913 
it held a leasehold interest in certain undeveloped mining property 
situated in the state of Nevada, which it wasdeveloping through 
means obtained by sales of its capital stock. J. P. Clough was the 
president and manager of the company and had charge of such sales. 
In October of the year named, he came to Seattle and engaged the as- 
sistance of Kay McKay, a broker doing business in Seattle, to sell the 
stock, agreeing to allow him a 50 per cent. commission on all stock sold 
by him or through his assistance. McKay introduced Clough to the 
respondent Nettie E. Burling, and they jointly endeavored to induce her 
to make an investment in the stock. After a time they succeeded, Mrs. 
Burling taking $7500 worth of the stock at its par value. In payment 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 225. 
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for the stock Mrs. Burling gave her promissory notes for the amount of 
the purchase, securing the same by a mortgage upon real property 
which she owned in the city of Seattle. The notes were six in number, 
were negotiable in form, and were payable on or before two years after 
their respective dates, with interest at 8 per cent. per annum, payable 
semi annually, and contained an accelerating clause making the whole 
debt due and payable in case of the failure to pay any installment of 
interest when due. 

After procuring the mortgage Clough, with the aid of McKay, sought 
to sell the same to investors in the city of Seattle, but could obtain for 
it no satisfactory price. Among the investors to whom it was offered 
was the appellant Moore & Co., who refused to take it at the price at 
which it was first offered. After further attempts to sell it to other 
parties it was brought back to Moore & Co., who purchased it for $5000 
in cash. : 

Mrs. Burling paid the first installment of interest when the same be- 
came due, but defaulted as to the second. Moore & Co. thereupon 
began this action to foreclose the mortgage, electing to declare the whole 
sum dueand payable. Mrs. Burling answered, setting up fraud in the 
procurement of the notes. Moore & Co. replied, denying the fraud, and 
pleading affirmatively that it was a holder in due course. After a trial, 
the court held with Mrs. Burling, finding that the notes were procured 
from her through fraud practiced upon her by Clough and McKay, and 
that Moore & Co. purchased the notes with knowledge of the fraud. 
Judgment was entered accordingly, from which Moore & Co. appeal. 

On the first branch of the case, we have no hesistancy in saying that 
the findings of the trial court are abundantly supported by the record. 
The evidence makes it clear that Mrs. Burling was grossly deceived by 
Clough and McKay and induced to purchase the stock because of such 
fraud and deceit. 

With reference to Moore & Co., however, we have been unable to con- 
clude that the evidence justifies the finding of the trial court. In the 
transactions leading up to the purchase of the notes the company was 
represented by J. E. Moore, its manager. A careful reading of the re- 
cord does not disclose that he in any manner participated in the sale of 
the stock to Mrs. Burling, or knew of the fraudulent acts or representa- 
tions of Clough and McKay which induced Mrs. Burling to make the 
purchase. While it is inferable that he knew that the notes were given 
for the purchase of mining stock, and knew that Clough and McKay 
were selling stock in the particular mine, it is not in evidence that he 
knew anything concerning the value of the stock, or anything more about 
the mining company or its prospects than did Mrs. Burling herself. 
It is true he bought the mortgage for his company at large discount, 
but this, while it might put the purchaser on inquiry, is not sufficient 
alone to constitute bad faith, McNamara v. Jose, 28 Wash. 461, 68 
Pac. 903; Citizens’ Bank v. Stewart, 22 Cal. App. 91, 133 Pac. 337; 
Ham v. Merritt, 150 Ky. 11, 149 S. W. 1131. 
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Here the purchaser did make inquiry. Before purchasing the notes 
Moore communicated with Mrs. Burling by telephone, telling her that 
he purposed purchasing the notes, and inquired if the notes and mort- 
gage were “‘all right”’ receiving an answer in the affirmative. The record 
abundantly shows furthermore that the paper was not considered a 
particular desirable investment by other dealers in such paper. Prior 
to the time it was offered to Moore & Co. it had been in the hands of a 
number of brokers, who had been unable to sell it even at the price it 
was finally sold to that company. 

Other considerations are urged which it is contended show that Moore 
& Co. is not a purchaser in good faith. These we shall not notice speci- 
fically. To our minds they are insufficient to excite even a suspicion, 
much less do they establish bad faith with that degree of certainty 
necessary to be found in order to overcome the presumption of good 
faith and fair dealing. 

It is urged that if recovery be allowed it cannot be for a larger sum 
than the amount paid by the purchaser for the notes, with interest. 
The Legislature, however, has willed otherwise. By the Negotiable 
Instruments Act (section 3448, Remington’s Code) it is provided that 
the holder in due course holds the instrument free from any defects, and 
“may enforce payment of the instrument for the full amount thereof 
against all parties liable thereon.” 

A further contention is made to the effect that the notes are not nego- 
tiable. This is founded on the fact that the mortgage given to secure 
their payment contained provisons respecting insurance, payment of 
taxes, and attorney’s fees on foreclosure, which would have rendered 
the notes nonnegotiable if incorporated therein. But the rule is that 
the provisions contained in a mortgage securing a comtemporaneous 
note, which merely relate to the preservation of the security, are not 
made a part of the note so as to destroy its negotiability under the rule 
that contemporaneous instruments relating to the same subject matter 
must be construed together. Bright v. Offield, 81 Wash. 442, 446, 
143 Pac. 159. 

The judgment is reversed, and the cause remanded for further pro- 
ceedings in accordance with this opinion. 

Morris, C. J., and Mount and EL tls, JJ., occur. 





NOTE EXECUTED ON SUNDAY. 


Gooch V. Gooch, Supreme Court of Iowa, December 16, 1916. 169 N. W. Rep. 333. 








A note executed on Sunday, but dated on a week day, is valid in the hands of 
an innocent purchaser. 





Appeal from District Court, Polk County; Wm. H. McHenry, Judge. 
Action at law upon a promissory note made and executed by defendant 


NOTE:—For other similar decisions see Banking Law Journal Digest, § 473. 
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tofonejT. J. Gooch, and by the latter assigned to plaintiff. The defense 
was that the note was executed and delivered on Sunday. The case was 
tried{to the court, without a jury resulting in a judgment dismissing 
the petition. Plaintiff appeals. Reversed and remanded. 

William B. Brown, of Des Moines, for appellant. Bowen & Alberson, 
of Des Moines, for appellees. 

* a” * 

Here, then, we have the reason for the rule as it has recently been re- 
announced and applied by us in Collins v. Collins, 139 Iowa 703, 117 
N. W. 1089, 18 L. R. A. (N. S.) 1176, 16 Ann. Cas. 630. Plaintiff in this 
action was not guilty of the violation of any statute, and he did not know 
that either of the parties to the instrument had violated any law in the 
execution and delivery of the note. He was not in pari delicto with 
either of the parties, and to permit defendant to defeat the note in the 
hands of an innocent holder would allow defendant to take advantage 
of his own wrong. 

This in no way offends against the general rule that an assignee has 
and can have no rights superior to those held by his assignor. Indeed, 
to the general rule thus announced there are many exceptions. 

An assignee may have greater rights than his assignor because of an 
estoppel arising against the obligor or because for reasons of public 
policy, or otherwise, the debtor may take advantage of a defense against 
his original creditor which he cannot interpose against an assignee of that 
creditor. This case, as also the Johns Case, supra, from which we have 
quoted, are illustrations of that rule, or rather exceptions to the general 
one. There is another general rule which must often be applied, and that 
is generally speaking, no one may take advantage of his own wrong or 
moral turpitude. Our Sunday statute does not declare transactions had 
on Sunday void or expressly say that they are invalid. 

The invalidity arises because a penalty is imposed for doing the pro- 
hibited act, and neither party to the act may recover because of his own 
turpitude. An assignee of such a contract has been guilty of no wrong, 
and he does not even know that a wrong has been perpetrated; hence there 
is no reason why he should be punished or prevented from enforcing the 
note. As said by Gray, J., in the Massachusetts case, from which we 
have quoted, to allow the maker of the note to plead the violation of a 
Sunday statute against one who had no part in the violation thereof, is 
to recognize the right of a party to take advantage of his own wrong, a 
thing which the law abhors. We are satisfied without previous decisions 
on this question, and it follows that a defendant cannot rely upon the 
defense that the note was executed on Sunday. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
it on out of which the question arises. 


PROTESTED TIME ACCEPTANCE. 


Editor Banking Law Journal, ; 
DEAR Sir:—Does a bank have the right to charge to a depositor a protested 
time acceptance in which the depositor is the drawer. Wire briefly York County 

National Bank. 

Answer:—A bank may charge a protested time acceptance against 
the drawer’s account, provided the bank is a holder in due course and 
has taken the proper steps to charge the drawer and provided further, 
nothing has occurred to discharge the drawer from liability. 

In the first place the bank must be a holder in due course; that is, 
it must have received the draft before maturity, it must have paid value 
for it and, if there was any defense available to the drawee, the bank 
must have received the draft without notice of such defense. 

In the second place the bank must have taken the proper steps to 
charge the drawer. It must have presented the draft for acceptance or 
payment (as the case may be) at the proper time and place. Your 
telegram states that the instrument was protested. The bank must, 
further, however, have given proper notice of protest to the drawer. 

Then it must appear that nothing has occurred which might discharge 
the drawer from liability. The drawer would be discharged if the 
acceptance was not a general acceptance, but varied the terms of the 
bill as drawn. 

It is a general rule that a bank may apply a deposit to the payment 
of any matured unsecured debt of the depositor. This assumes, of 
course, that the deposit is an ordinary general deposit and not a deposit 
made for a specific purpose. 











50 THE BANKING LAW JOURNAL 


PAYMENT OF INDIVIDUAL DEBT WITH CORPORATION 
CHECK. 


New York, December 15, 1916. 
Editor, Banking Law Journal, 

DEAR S1r:—A question has arisen as to the right of a bank to retain the proceeds 
of a check given to it in payment of a note. A customer obtained a loan on his 
note, which he signed as maker and when it matured he paid the note with a check 
which he signed ‘as president of a corporation. It is claimed that because the 
money with which the note was paid belonged to the corporation and not to the 
president, who signed the note, the bank is liable to the corporation. Are there 
any decisions which have passed on this question and which decide what the 
liability is in such a case? 


Answer:—If the note was the individual obligation of the president, 
that is, if the money was borrowed for his own personal use and not for 
the use of the corporation, then, under the authorities, it would seem that 
the bank could be compelled to restore to the corporation, the amount 
of the check, unless the bank can establish that the president was au- 
thorized by appropriate action on the part of the corporation to use its 
money for the payment of his individual debt. 

The courts have repeatedly held that one who receives a check from 
an agent, which check shows upon its face that it represents funds 
belonging to the principal, is thereby put upon inquiry as to the agent’s 
authority to make such use of the check, and it has been repeatedly 
held that, in such circumstances, the principal may recover back the 

«amount of the unlawful payment. 

Under section 91 of the Negotiable Instruments Law the holder of 
a negotiable instrument is not a holder in due course unless it appears 
“that he took it in good faith and for value,”’ and “‘that at the time it 
was negotiated to him he had no notice of any infirmity in the instru- 
ment or defect in the title of the person negotiating it.” 

Section 94 of the Negotiable Instruments Law provides that ‘‘the 
title of a person who negotiates an instrument is defective within the 
meaning of this act when * * * he negotiates it in breach of faith 
or under such circumstances as amount to a fraud.” 

In case of Gerardv. McCormick, 130 N.Y., 261, it appeared that W. M. 
Boswell was the agent of the plaintiffs to collect rents. He deposited 
his collections in a bank account, entitled “‘Wm. Boswell, Agent Glass 
Buildings.’’ Subsequently he drew a check against this account, signed, 
“‘Wm. Boswell, Agent Glass Buildings,’’ and delivered it to the defendant 
in payment of his own obligation. In an action by the plaintiffs to re- 
cover the amount of the check from the defendant, the defense offered 
was that the defendant had received the check for value in good faith 
and without notice of the plaintiff's rights, if they had any. A verdict 
was found for the plaintiffs, upon which judgment was entered. There 
was nothing in the case to raise any question as to the defendant’s good 
faith, except that he received a check signed in the manner described in 
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payment of Boswell’s individual debt, without inquiry as to his right to so 
use the funds of his principal. 


In affirming the judgment the Court of Appeals said: 

“We think that the form of the signature to the check was suf- 
ficient to put the payee on inquiry as to the right of the agent to pay 
his personal debt ‘out of the fund. * * * In case a person, 
having notice that money or property is held by another in a fiduci- 
ary capacity, receives it without inquiry from the agent, in satisfac- 
tion of his personal debt, the sum or property so received may be 
recovered by the true owner, unless the agent was authorized to so 
dispose of it.”’ 


Briefly stated, the facts in Ward v. City Trust Co., 192 N. Y., 61, 
were these: the president and treasurer of a corporation, who were own- 
ers of all of its capital stock, delivered to the defendant trust company 
a*check, payable to the corporation and indorsed by the president in his 
official capacity, in settlement of their personal debt. The facts involved 
in this important decision will be referred to in detail under Point II. 
With reference to the form of the check the court states at page 69: 


“The form of the check in question was notice to the trust company 
that Umsted was using the property of the corporation of which 
he was president, to pay the personal debt of himself and Kiefer 
(Treasurer) in apparent violation of its rights. The effect of such 
notice was to put the trust company upon inquiry to see whether 
it was about to accept money from one to whom it did not belong 
in payment of its own claim. The presumption arising from the 
face of the check was that it belonged to the Hartman Company 
and that its president had no right to use it to pay his personal 
debt.” 


And further at page 73: 

“It was not enough for the trust company to part with value by 
surrendering the note and collateral, for it was bound to act in good 
faith in order to get good title (Negotiable Instruments Law, Sec. 91, 
94 and 95). Bad faith in taking commercial paper does not neces- 
sarily involve furtive motives, for it exists where the purchaser has 
notice of facts, which if pynexplained, would show that he was taking 
the property of one who, to quote from the Paviour case, ‘owed 
him nothing, in payment of a claim held against someone else * * * 
Even if his actual good faith is not questioned, if the facts known 

‘ to him should have led him to inquire, and by inquiry he would 
have discovered the real situation in a commercial sense, the law 
will withhold from him the protection that it would otherwise ex- 
tend.’”’ 

In Rochester, etc., Co. v. Paviour, 164 N. Y., 281, one Briggs, the 

treasurer of the plaintiff corporation, was authorized to draw checks 
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against the corporation’s bank account for proper corporate purposes. 
He drew two checks to the defendant’s order which he delivered to the 
defendant in payment of the premiums on insurance policies issued to 
one Duffy, covering buildings in which the plaintiff had no interest. 
In holding that the plaintiff was entitled to recover the amount of the 
checks, the court observes, at page 284: 


“The checks themselves gave notice of a suspicious fact and in- 
vited inquiry in relation thereto. They showed upon their face the 
fact that Briggs was apparently using the money of the plaintiffs 
for his own purposes, since they were not his checks but the check 
of a corporation issued by him as treasurer.” 


Newman v. Newman, 160 App. Div., 331,was an action on a note signed 
in the name of the defendant corporation, by its president and treasurer, 
payable to the order of the president and transferred by him to the 
plaintiff for value. ‘The only defense interposed,’’ said the court “‘is 
that the note was given without consideration and that therefore it was 
not authorized.”” In holding that there could be no recovery on this 
note it was said in the opinion: 


“The plaintiff having made no inquiry so far as the evidence 
shows, cannot be heard to say that an inquiry would not have re- 
vealed the truth. According to the evidence there was no fact 
which inquiry would have revealed, if it revealed the truth, that 
would have tended to show either actual or apparent authority or 
consideration for the making of the note in excess of the amount of 
the loan; and there is nothing to justify an inference that reason- 
able inquiry would have resulted in information contrary to the 
true facts. * * * If the plaintiff was put upon inquiry by the 
form of the note then he is chargeable with knowledge that the note 
was given without consideration and, manifestly, he cannot en- 
force payment.” 


In Reynolds Elevator Co. v. Merchants Nat. Bank, 55 App. Div., 1, 
a bank received checks drawn by the president of a corporation against 
the corporation account in payment of the president’s individual debt. 
The bank was held liable to the corporation for the amount of the checks, 
the court saying in the opinion. 


“It is well settled that a person who knowingly receives from au 
agent the money or property of a principal in payment of the agent’s 
debt does so at his peril; and if the agent acted without authority, 
the principal may, on proof of these facts, recover his money”’ 


(page 4.) 


In another instance it appeared that the Manhattan Webb Co. of 
New Jersey, was a depositor in the Aquidneck National Bank of Rhode 
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Island. Its treasurer drew a corporation check to his individual order 
and indorsed it to the bank with directions to apply the proceeds on 
six notes held by the bank, four of which represented his personal in- 
debtedness. It was held that the bank was liable to the corporation 
for such amount of the check as was applied on the four notes owing by 
its treasurer individually. Manhattan Web Co. v. Aquidneck Nat. 
Bank, 133 Fed. Rep. 76. In the opinion the court lends its support to 
the propositions of law: 


“that where a treasurer of a corporation draws and uses its funds 
for private purposes, in the absence of circumstances giving rise to 
a reasonable inference to authority to do so, the bank is put upon 
inquiry; and that a presumption of a treasurer’s authority to apply 
corporate funds of his private purposes does not arise from the 
mere fact that he does so apply them.” 


THE COLUMBIA TRUST COMPANY OF NEW YORK. 


The January Ist statement of the Columbia Trust Company of New York, 
which will be found on another page in this issue indicates a successful year, in fact 
the most successful year of the entire career of this company. On that date the de- 
posits were recited as amounting to $97,648,244, anincrease of morethan $17,000,000 
in this item for the year 1916. This remarkable growth places the Company in 
the hundred million dollar class of banks, its total resources on the date mentioned 
being $113,664,786. 

For sometime the Columbia has been conducting a campaign of an educational 
nature, the object of which is to bring to the public attention the many ways in 
which a trust company is qualified to serve corporations and individuals. Through 
the advertising of this Company the public has been made acquainted with the 
facilities afforded by a large banking institution. The advertising has created 
much favorable comment and has been productive of most satisfactory results. 
Each advertisement elucidates some important banking function and emphasizesthe 
beneficial uses to which it can be put. In particular the campaign has been 
directed toward convincing the man or woman about to make a will that the 
appointment of a trust company, instead of an individual as executor or trustee, 
insures the estate against loss through inefficient and incompetent management. In 
this advertising campaign the Columbia has established a precedent, which already 
many other similar institutions are following to advantage. 
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BOOK REVIEWS. 


MODERN CURRENCY REFORMS. 

Modern currency reforms is the title of a volume recently published by Mac- 
Millan & Company of New York. The book is the work of Edwin Walter Kem- 
merer, Ph.D., professor of Economics and Finance in Princeton University. 
Mr. Kemmerer was formerly Financial Advisor of the U. S. Government in the 
Philippine Islands. His book embraces a careful study of five recent currency 
reforms, namely those of the Philippines, Porto Rico, India, Straits Settlements and 
Mexico. 

In each instance the treatment covers conditions preceding the reform, causes, 
plan of reform and results. Most of the material, which was gathered from widely 
scattered sources, was collected by the author from personal investigation on the 
ground. The author spent a period of thirteen years in collecting his material and 
preparing his work for publication. Nearly three years of that time he spent in 
the official position above mentioned. 

The book is carefully indexed, and contains 564 pages. Price $2.40. McMillan 
& Co., New York, Publisher. 

BENDER’s FEDERAL REVENUE Law. 

Matthew Bender & Company of Albany, New York, has issued a timely volume 
entitled ‘‘Bender’s Federal Revenue Law.” It presents the Revenue Act of Sep- 
tember 8, 1916, annotated, together with a succinct treatment of all Federal Tax 
Laws. 

The act of September 8 is a very important one and provides for various taxes 
such as taxes on incomes, inheritances, munitions, brokers, pawn-brokers, theatres, 
tobacco, dyestuffs and so on. It also contains provisions relating to the Tariff 
Commission and unfair competition. The book is largely devoted to a considera- 
tion of this statute. It is a complete work on the income tax and the estate tax 
as well as a manual of Federal Taxation. The book was written by the editorial 
staff of the publisher. It is bound in law buckram and contains 438 pages. Price 
$4.00. 

First MORTGAGE REAL EstTaTE NOTES. 

The Mercantile Trust Company of St. Louis has issued its fourth edition of 
“First Mortgage Real Estate Notes,”’ a booklet of 176 pages. This book is issued 
at the beginning of each year by the Real Estate Department of the Mercantile 
Trust Company. It gives the status, on January 1, 1917, of existing first mortgage 
real estate loans, which this Company has made, where the principal of each 
mortgage is divided into notes of the denominations of $500 and $1,000. 

The book contains more than 150 different bond issues offered by the Mer- 
cantile Trust, all of which have in the first instance been bought outright by this 
company after thorough inspection and appraisement. In the foreword it is said: 
“Of the millions of dollars invested in these securities through the Mercantile 
Trust Company, no investor has ever lost one cent, either of principal or interest— 
a fact that speaks eloquently in behalf of our judgment and painstaking care in 
selecting none but the best of the applications made of us.” 








INSURANCE PLAN OF GARFIELD NATIONAL BANK, 
NEW YORK. 


The Garfield National Bank of New York City has made a contract with the 
Travelers Insurance Company of Hartford by which The Travelers provides in- 
surance, on the group plan, on each employee of the bank. The. face value of 
each individual certificate is equal to the annual salary of the employee, with a 
minimum of $500 and a maximum of $3,000. The initial coverage includes about 
sixty risks for $65,000 of insurance. 
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At the annual meeting of The Travelers Insurance Company held on January 24, 
and that of The Travelers Indemnity Company on January 22, figures were sub- 
mitted on last year’s business indicating that the income of the two companies 
amounted to nearly $39,000,000; that the life department wrote nearly 114,000,000 
dollars’ worth of new business, an increase of some thirty-six millions over last 
year; and that the workmen’s compensation and liability department made an 
even greater premium gain than the life department. 








PRODUCTION OF GOLD AND SILVER. 


The Bureau of the Mint and the Geological Survey have issued a statement as 
to the preliminary estimate of the production of gold and silver in the United 
States during the calendar year 1916; final figures may show’ increases especially 
for silver in some States over the estimates made to the Mint Bureau, as the mining 
industry is generally known to have made large increases in the output of silver- 
bearing ores in many States. 

The report shows that California with 1,069,586 fine ounces, leads in the pro- 
duction of gold, Colorado being second with 919,565 fine ounces. The total pro- 
duction for the United States during the year was 4,465,807 fine ounces, valued at 
$92,316,400. In the production of silver Montana took the lead in the showing 
of 14,751,000 fine ounces. Nevada and Utah each produced more than 12,000,000 
ounces and Utah’s production was 10,500,000. The total production was 72,883,800 
fine ounces, valued at $47,957,540. 

These figures compare with the production of 1915; $101,035,700 in gold and 
74,961,075 fine ounces of silver, valued at $37,397,300, being a decrease in the gold 
production of $8,719,300, and a decrease in the silver production of 2,077,275 fine 
ounces, but an increase in silver value of over $10,560,000. 








THE BROADWAY TRUST COMPANY OF NEW YORK. 


The Broadway Trust Company of New York closed a successful year, its deposits 
having reached on December 30, $27,544,998, which is an increase of $4,300,000 
for the year of 1916. Surplus and profits, $1,038,824; accrued interest, $90,823; 
acceptances and letters of credit, $1,679,329; bonds and mortgages, $1,042,000; 
public securities, $2,716,793; other securities, $1,619,244; loans on collateral and 
bills purchased, $16,698,677; cash on hand and in banks, $6,509,124; exchange 
and other cash items, $1,388,921. 

The Broadway Trust is the only trust company in New York under the super- 
vision of the Federal Reserve System. The directors are, M. M. Belding, Belding 
Bros. & Co.; M. M. Belding, Jr., Vice-President; Eugene S. Benjamin, I. S. Wolf & 
Co.; Wm. C. Breed, Breed, Abbott & Morgan; F. A. M. Burrell, Brooklyn, N. Y.; 
James Clarke, New York; Craig Colgate, Colgate, Parker & Co.; Warren Cruik- 
shank, President Cruikshank Co.; William K. Dick, Brooklyn,N.Y.; John H.Flagler, 
New York; Emanuel Gerli, E. Gerli & Co.; Walter M. Gladding, Vice-President 
Borden’s Condensed Milk Co.; Horace Havemeyer, President Havemeyer & Elder, 
Inc.; W. O. Jones, Vice-President National Park Bank, New York; Frederic G. Lee, 
President; John H. Love, Graupner, Love & Lamprecht; Adam K. Luke, Treasurer 
West Virginia Pulp and Paper Co.; George C. Meyer, Cord Meyer Development 
Co.; Lewis E. Pierson, Chairman Irving National Bank; John J. Pulleyn, President 
Emigrant Industrial Savings Bank; J. L. Reiss, President International Tailoring 
Co.; Theo. F. Whitmarsh, Vice-President Francis J. Leggett & Co.; Frank W. 
Woolworth, President F. W. Woolworth Co. The officers are Frederic G. Lee, 
President; M. M. Belding, Jr., Vice-President; John Williams, Secretary & Treas- 
urer; George W. Berry, Assistant Secretary; Robert L. Smith, Assistant Secretary; 
C. F. Koth, Manager Foreign Department; F. H. Clarkson, Manager Investment 
Bond Department. 
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METROPOLITAN TRUST’S NEW BANKING QUARTERS. 


The Metropolitan Trust Company of New York City has left its old address at 
49 Wall Street and has taken up its abode in its new offices at number 60 Wall 
Street. The removal, which involved the transfer of more than $180,000,000 in 
securities and cash was accomplished on Sunday, January 7, the work of removal 
being greatly facilitated by the deserted condition of the financial district. 

The securities were placed in large metal cases and sealed before being transferred 
to the new quarters, and the cash was conveyed in smaller cases and in leather 
bags. Each load, representing many millions of dollars, was protected by a number 
of special officers who were locked in with the securities and gold before the van 
started. A number of plain clothes men and police accompanied each load to its 
destination. 

The day following the removal was the opening day of the new quarters and 
the occasion was marked by a large informal reception. From the time the doors 
opened in the morning until late in the evening, the officers’ quarters and banking 
rooms were thronged. The brilliantly lighted rooms had more the aspect of a 
botanical exhibition than that of an active business institution and nearly every 
financial institution in town had sent its compliments and good wishes in the 
form of a large vase of American Beauties. The rapid growth of this trust com- 
pany during the last year in which time it almost doubled its deposits, made neces- 
sary a change to larger accommodations. The new offices occupy more than 
three times the floor space of the old and the main banking room takes up an entire 
floor from Wall Street through to Pine Street. 

The company has been located at its old address for the past thirteen years. 
Number 60 Wall Street the new address, is one of the largest and best equipped 
office buildings in the financial district. Last February the company opened a 
branch office as 716 Fifth Avenue, which is under the management of Roger P. 
Kavanagh, former State Bank Examiner. 





——— 


GROUP VIII BANQUET. 


More than six hundred bankers got together on the occasion of the 20th annual 
banquet of Group VIII of the New York State Bankers Association, which was 
held at the Waldorf-Astoria on the evening of Monday, January 15, 1917. The 
dinner was conducted along somewhat novel lines largely through the initiative 
of Lewis L. Clarke, toastmaster and chairman of the executive committee. In 
recent years it has been a custom of members of this group, which is made up of 
the bankers of New York City, to bring with them as guests, bankers from all 
over the country. 

The plan which Mr. Clarke put into effect restricted the dinner to the officials of 
the banking institutions of New York City and in instances where a bank was 
represented by two or more officers they were not permitted to be seated at the 
same table. The idea was to bring the city bankers in closer touch with each other 
and given them greater opportunities to fraternize and renew acquaintanceships. 
The new plan proved to be an unqualified success. 

Among the speakers of the evening was Frank R. Lawrence, President of the 
Lotus Club, whose topic was ‘“‘Preparedness.’’ He was followed by Harris Dickson 
widely known as a humorist and an accomplished after dinner speaker. J. Sher- 
wood Eddy, who is Secretary for Asia of the International Committee of the 
Y. M. C. A. held the interest of those present with a vivid description of the 
European prison camps and told of the efforts which are being made to lessen the 
privations and discomforts of the soldier prisoners. As a result of the novel features 
introduced by Mr. Clarke, who is President of the American Exchange National 
Bank, the gathering was one which will be long remembered and it will undoubtedly 
serve as a precedent for other, similar occasions in the future. 
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THE CHATHAM & PHENIX NATIONAL BANK IN 
NEW QUARTERS. 


On Tuesday morning, January 2nd, the Chatham & Phenix National Bank of 
New York opened for business in its new quarters at 149 Broadway (Singer Build- 
ing). It can be said that few banks in the City of New York or elsewhere have 
more up-to-date banking quarters than the Chatham & Phenix now has. Every 
improvement known to modern mechanical and architectural skill has been adopted 
with the result that there are few, if any, better equipped banking rooms in_the 
country. 


, PE ER 





Photograph by Brown Bros. 
Entrance from main corridor of building looking west 


To give an idea of these commodious and convienent banking rooms, we pre- 
sent herewith several views of the different sections, which show the arrangement 
and equipment. 

In all, the bank has something over 26,000 square feet of floor space which com- 
pares favorably with the 6000 feet it occupied in its ol dquarters at John Street 
and Broadway. 

There are two entrances to the bank from the main corridor of the building, one 
of them being at the left of the Broadway entrance of the building, and leading 
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to the officers’ quarters and the credit department. This section has a frontage on 
Broadway and Liberty Street. 

Extending from the officers’ quarters, is the main corridor of the bank, which 
has a depth of about 220 feet on Liberty Street, on the left of which are the loan 
and discount departments and the note and collection tellers. In the rear are the 
transit and mail departments, in which are the adding and bookkeeping machines. 
To the right the corridor extends to what may be termed the main banking room, 





LOUIS G. KAUFMAN, 
President Chatham and Phenix National Bank 


which is reached by the other entrance from the main corridor of the building, and 
in the rear of this room are located the vaults in front of which are the receiving and 
paying tellers’ cages. 

The pillars are of polished Tavernelle marble and the walls of Cain Stone Cement 
which harmonize and present a pleasing effect to the eyes. On each pillar is placed 
the insignia, or trade mark of the bank, in bronze. The cages are all the latest 
pattern of bronze and the officers desks are of solid mahogany, making an attrac- 
tive contrast. 
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The president’s room is furnished in Italian walnut and is one of the most 
attractive private offices in New York. 

When Louis G. Kaufman was called to the presidency of the Chatham & Phenix 
in 1910, the bank had deposits amounting to about $7,500,000. In the last report 
to the Comptroller, December 27, the deposits were $85,688,234. 

The title of the Chatham and Phenix National Bank is the result of the com- 
bination of two of New York’s old banking institutions, The Chatham and Phenix 
National Banks. The Phenix Bank was organized in 1812, and the Chatham in 
1850. Both of them were prosperous and sound at the time of the consolidation 
and, when combined into one bank, they made an institution of much greater 
strength as well as greater resources. 

Mr. Kaufman, the president, under whose management the Chatham & Phenix 
has developed into one of the leading commercial banks of New York, came to 





Photograph by Brown Bros. 
President Kaufman’s private office 


New York from Marquette, Mich., where he had been for a number of years 
president of the First National Bank of that city, which position he still retains. 

Although yet a comparatively young man, Mr. Kaufman has had a number of 
years of experience in banking and is regarded today in the Banking and Financial 
world as one of the foremost bankers of New York. 

Being a close, careful student of commercial banking, it has been Mr. Kaufman's 
idea to place the Chatham & Phenix in the front rank of the commercial banks of 
the country. With this in view he was one of the prime movers in securing control 
for the Chatham & Phenix, of the Century and Security Banks, each of which 
operated several branch banks in New York City. Before the movement was 
placed on foot Mr. Kaufman carefully investigated the power of a national bank 
to operate branches under the National Bank Act and the methods by which this 
power might be exercised. 


| 
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The plan which it was necessary to adopt was referred toin the JOURNAL at the 
time the Century and the Security Banks were absorbed. With the control of these 
two institutions, there was acquired by the Chatham and Phenix National Bank 
twelve branches, each located in a healthy productive district and each being de- 
voted to the commercial interests of its respective locality and adding strength and 
prestige to the parent bank. 





BERT L. HASKINS, 
Vice President and Cashier, Chatham & Phenix National Bank 

The locations of the twelve branches are as follows: Greenwich and Warren 
Streets, Bowery and Grand Street, Ninth Avenue and 14th St., Broadway and 
18th St., Fifth Avenue and 20th St., 2 West 33rd St., 57th Street and Third 
Avenue, Broadway and 104th Street, Lenox Avenue and 116th Street, 125th St. 
and Lexington Ave., Broadway and 61st Street, 86th Street at Second Avenue. 

Mr. Kaufman has the assistance of an official staff of thoroughly trained bankers 
upon whom he relies to keep him in close touch with all of the details of the bank’s 


| 
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transactions. A number of these officials came up in either the Chatham or Phenix 
Banks and are thoroughly familiar with all customers’ requirements. The entire 
staff comprises fifteen members, who are: Louis G. Kaufman, President, Frank J. 
Heaney, Vice-President, Richard H. Higgins, Vice-President, William H. Strawn, 
Vice-President, Bert L. Haskins, Vice-President and Cashier, Norborne P. Gatling, 
Vice-President, C. Stanley Mitchell, Vice-President, H. A. Clinkunbroomer, 
Vice President, Max Markel, Vice-President, Henry L. Cadmus, Assistant Cashier, 
Walter B. Boice, Assistant Cashier, Henry C. Hooley, Assistant Cashier, Vinton M. 
Norris, Assistant Cashier, Joseph Brown, Assistant Cashier, George M. Hard, 
Chairman. 

The following condensed statement shows the condition of the bank on December 
27, 1916, according to its report to the Comptroller on that date. 





Photograph by Brown Bros. 
Officers quarters 
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Photographs by Erown Bros. 
Western corridor of main banking room. 
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Photographs by Brown Bros. 
Directors room. 
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THE MERCHANTS NATIONAL BANK OF NEW YORK UNDER 
NEW MANAGEMENT. 


The most important change in banking circles that occurred on the annual 
election day of National Banks this year, was that brought about by the syndicate 
organized last September, known as the Glidden, Lyon, & Company syndicate and 
headed by George Coffing Warner, to secure control of the Merchants’ National. 

Prior to the 9th of January, election day, a great many contradictory rumors 
were circulated, but on that day the syndicate was able to vote 21,500 shares out 
of the 40,000 outstanding shares, which placed the syndicate in complete control 
of the banks affairs. 





Photograph by Champlain Studios New York 
THEODORE E. BURTON, 
President Merchants National Bank of New York 
An eminently wise step taken at the outset was the election of Ex. U. S. Senator, 
Theodore E. Burton of Ohio, President of the bank. Senator Burton has a national 
reputation as a business man and financier. For twenty two years he represented 
Ohio in the House and Senate, and in 1916, his name was prominently mentioned 
as a Presidential candidate. Mr. Burton has long been considered as an author- 
ity on finance and his connection with the Merchants National as President, cannot 
but lend much prestige and influence to that time honored institution. Mr. Owen 
E. Paynter, who for a number of years has been assistant cashier, and who came 
up in the bank, and being familiar with the banks clientele, was elected cashier. 
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Mr. Frank L. Hilton, George S. Talbot and Irving S. Gregory were made assistant 
cashiers. 

Besides Mr. Burton, the new board of directors is composed of the following 
prominent business men and bankers. Raymond E. Jones, Agent, Royal Bank of 
Canada, New York; R. S. Whitten, Laird & Company, Wilmington, Del.; Charles, 
E. Potts, President, J. B. Locke & Potts, Commission Merchants; W. Ross Proctor, 
New York; William F. Wall, President, Wall Rope Werks, New York; Walter S. 
Eddy, C. K. Eddy & Sons, Saginaw, Mich.; William F. Neu, Treasurer, Steel Rail 
Supply Co., New York; Arthur G. Mayer, Dry Goods Commission, New York; 
Eberhard Faber, Manufacturer; Carl F. Sturhahn, U. S. Agt. Rossia Ins. Co.; 
R. H. Rucker, New York. 

Another very important move on the part of the new board was to select an 
advisory council which is composed of men who are prominent in banking, and 
business circles. They are George C. Van Tuyle, Jr., President, Metropolitan 
Trust Co., New York; Joseph W. Harriman, President, Harriman National Bank, 
New York; Waldo Newcomer, President, National Exchange Bank, Baltimore, 
Md.; Dean Sage, Zabriske, Murray, Sage & Kerr, Attorneys, New York; Anthony 
R. Kuser, Newark, N. J.; Frank G. Crowell, Hall-Baker Grain Company, Kansas 
City, Mo. 


UNION TRUST COMPANY OF NEW YORK. 

The year 1916 was in every way a prosperous one for the Union Trust Company 
of New York. In its statement of December 31, its total resources were $100,- 
076,772, and the deposits on that date were $90,807,031, an increase of over $10,- 
000,000 for the year. The surplus earnings were $5,971,564, an increase of about 
$900,000 for the year. The capital is $3,000,000. The resources are divided as 
follows: Public securities at market value, $7,363,597; other securities at market 
value, $12,531,302; bonds and mortgages, $1,212,500; real estate, $2,448,886; 
loans on collateral $51,597,350; bills purchased $2,815,720; cash in vault, $7,- 
366,056; cash in banks, $14,070,767; interest accrued, $606,763; advances to trusts, 
$55,708. With the foregoing assets the Union Trust comes under the category 
of “hundred million dollar banks.”’ 

The Union Trust is among the oldest trust companies in New York, having 
been organized in 1864. Many prominent bankers and business men of New 
York, have been and are now on its board of trustees. They are: W. Emlen 
Roosevelt, Augustus W. Kelley, Charles H. Tweed, William Woodward, John V. B. 
Thayer, Walter P. Bliss, Frederic deP. Foster, James Gore King, Edwin G. Merrill, 
M. Orme Wilson, V. Everit Macy, Wm. H. Nichols, Jr., Ernest Iselin, Richard 
Delafield, Francis M. Weld, J. Y. G. Walker, James Brown, Cornelius Vanderbilt. 
The officers are: Edwin G. Merrill, President; John V. B. Thayer, J. Y. G. Walker, 
Henry M. Popham, Vice Presidents; and Carroll C. Rawlings, Vice President and 
Trust Officer; Benjamin A. Morton, Assistant Trust Officer; Henry M. Myrick, 
Secretary; T. W. Hartshorne, Assistant Secretary; D. Alton Rowe, Assistant Secre- 
tary. 

The Company operates two branches, one at 425 Fifth Avenue, called the Fifth 
Avenue Branch, in charge of Charles W. Parson, Assistant Secretary, the other at 
786 Fifth Avenue the Plaza Branch, in charge of W. McMaster Mills, Vice President 
and Ernest H. Cook Assistant Secretary. 
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PROMOTIONS AT THE CORN EXCHANGE NATIONAL BANK 
OF CHICAGO. 


At the Corn Exchange National Bank of Chicago, there have been two recent 
promotions, which will meet with a hearty approval of the many friends of the men 
who have been advanced. 

James G. Wakefield formerly an Assistant Cashier of the Bank was promoted 
to the Cashiership. Mr. Wakefield became affiliated with the Corn Exchange at 
the time that it took over the Merchants’ National Bank, with which institution 
he was then connected. For many years he has been a constant attendant at 





JAMES G. WAKEFIELD 
Cashier Corn Exchange National Bank of Chicago 


bankers conventions and has a host of friends and acquaintances in banking circles. 

Mr. J. Edward Maass was promoted from the office of Cashier to that of a Vice- 
President of the Corn Exchange. Mr. Maass started out in the banking business 
in 1888 with the American Exchange National Bank and came to the Corn Ex- 
change when that bank absorbed the American Exchange. He was an Assistant 
Cashier of the Corn Exchange National until January, 1913, at which time he was 
made Cashier. 

Norman J. Ford, James G. Walker and Charles Novak were advanced to the 
position of Assistant Cashier. 
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JOSEPH BYRNE, VICE-PRESIDENT HANOVER:‘{NATIONAL 
BANK, NEW YORK. 


Mr. Joseph Byrne, who for the past ten years has been the cashier of the Mer- 
chants National Bank of New York, resigned that position on January 9th to 
accept a Vice-Presidency of the Hanover National. On the same date Mr. Charles 
H. Hampton, was elected a Vice-President of the Hanover. 

Prior to becoming Cashier of the Merchants National, Mr. Byrne was connected 
with the National Bank of Commerce, for over twenty three years. He was an 
Assistant Cashier at the time he was called to the Merchants. 





JOSEPH BYRNE 


Mr. Byrne is popular in banking circles. He possesses the happy faculty of 
making friends, and his ability as a banker has placed him in the front rank of his 
profession. 

Mr. Hampton has been an Assistant Cashier in the Hanover for a number of 
years, until his advancement to a Vice-Presidency on the 9th. His connection 
with the Hanover dates back to 1886, he having passed successfully through the 
various grades in the bank, and his promotion to the office of Vice-President is a 
recognition of his long faithful service to the bank. 


— _ 








STUART G. NELSON 


STUART G. NELSON. 

To the regret of his associates in 
the Seaboard National Bank, Mr. 
Stuart G. Nelson, Vice President, 
advised them in December that the 
proper conservation of his health 
made it desirable for him to have 
more freedom of time than the active 
duties of a Vice Presidency of the 
bank would permit and that on 
January Ist, 1917, he would retire. 

Mr. Nelson remains on the Board 
of Directors and retains his keen 
interest in the institution with which 
he has been connected for thirty-four 
years and the bank will continue to 
have the benefit of his services in an 
advisory capacity. 

Mr. Nelson began his banking 
career with Jessup & Co. in the 70’s 
when a young man. Subsequently 
he entered the Continental National 
Bank as loan clerk. In 1883 when 
the Seaboard Bank was organized 
he was made its first cashier which 
position he retained until he was 
elected vice president. Mr. Nelson 
has always been a man of untiring 
energy, and he is justly entitled to 
be relieved from active duties. 
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JOHN W. STALEY. 

John W. Staley, Vice President of 
the First and Old National Bank of 
Detroit, Mich., has been made a 
director and senior Vice President of 
the Peoples State Bank of Detroit, 
succeeding R. S. Mason retired. 

Mr. Staley came from Danville, 
Pa., and was graduated from Albion 
Col ege in the Class of 1892. His 
banking career started shortly after 
his leaving college, when he took up 
the work of Assistant Receiving 
Teller in the First National Bank of 
Detroit. In 1908 he was promoted 
to Assistant Cashier after having 
served in different other capacities in 
the bank. In 1912 he became Vice 
President. Mr. Mason, the retiring 
Vice President of the Peoples State 
Bank, who is the oldest banker in 
Detroit and probably the oldest in 
the State, w-ll retain his connection 
in the Peoples State Bank as a mem- 
ber of the board. He has been active 
in the banking affairs of Detroit 
since 1856. 





JOHN W. STALEY 
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PROMOTIONS IN THE FIRST NATIONAL BANK OF 
PHILADELPHIA. 


On December 28th last three well merited promotions of young officials were 
made in the First National Bank of Philadelphia, which signify the good judgment 
of the executives and directors of that institution and demonstrate the genuine 
value of the training afforded by the American Institute of Banking. The men 
promoted are: Freas Brown Snyder, and Harry J. Haas, formerly Assistant 
Cashiers, who have been elected Vice Presidents, and Carl H. Chaffee,’ who! has 
been appointed an Assistant Cashier. 





FREAS BROWN SNYDER, 
Vice President 


The honor bestowed upon these young gentlemen is their reward for the valu- 
able services which they have rendered to the Bank during the time they have been 
connected with it. They have all been diligent workers for a number of years in 
the Philadelphia Chapter of the American Institute of Banking. Two of them 
have been on the Board of Governors of that Chapter for several years, and one 
has served as President of the Chapter. 
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Mr. Snyder was one of the organizers of Philadelphia Chapter. In its early days 
he was most active, serving on the Board of Governors, as Secretary, as Vice 
President, and as Chairman of many important committees. He conducted the 
first Post Graduate forum in Philadelphia and was a member of the first naticnal 
Post Graduate Committee. Mr. Snyder has given a great deal to the study of 
credits and for three years has given a course on this subject in Philadelphia. 

Harry Haas, upon coming to Philadelphia, immediately joined Philadelphia 
Chapter and began to take an active part in its affairs. He has served as a member 
of the Board of Governors for a number of years, and as Chairman of important 
committees. He is one of the best known men in the Institute and counts among 





HARRY J. HAAS, 
Vice President. 


his many friends the men who made the Institute what it is. He has attended 
many.of the Conventions and has taken an active part in several of them. 

Carl H. Chaffee was President of Philadelphia Chapter in 1915-1916. During 
his administration the Chapter made many progressive strides. It was largely 
through Mr. Chaffee’s efforts that the bankers of the city decided to further 
support the Chapter by making it possible, financially, for them to maintain per- 
manent quarters. The rooms have greatly facilitated conducting the different 
educational classes. Mr. Chaffee has been active ever since becoming a member 
and has served on all the important committees in addition to acting, first as Secre- 
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tary, then as Vice President and Chairman of the Educational Committee, before 
being elected President. He is the originator of the Trust Company Course, which 
has proven interesting and instructive to Trust Company men cf Philadelphia. 

The First National Bank of Philadelphia has the proud distinction of having been 
the first National Bank chartered under the National Bank Act of 1863, and it 
has in its possession the original charter, number 1, a facsimile of which was pub- 
lished in the December 1916 issue of the JouRNAL. The bank takes pleasure in 
exhibiting the original to visitors and customers. 

Among the prominent business men and bankers that compose the present board 





CARL H. CHAFFEE, 
Assistant Cashier. 


of directors are: F. W. Ayer, of N. W. Ayer & Sons advertising, Cyrus H. K. Curtis, 
president Curtis Publishing Company, William P. Gest, vice president Fidelity 
Trust Company, Sylvester S. Marvin, Manager National Biscuit Company, 
Frederick McOwen of Berwind White Coal and Mining Company, Randal Mor- 
gan, vice president United Gas Improvement Company, Wm. A. Law, president, 
The bank has now deposits of $35,208,577; capital $1,500,000; surplus and profits, 
$1,764,529 and total resources, $41,541,118. 

The officers are Wm. A. Law President, Kenton Warne Vice President, Freas 
B. Snyder, Vice President, Harry J. Haas, Vice President, Thos. W. Andrew, i 
Cashier, Chas. H. James, Assistant Cashier, Carl H. Chaffee, Assistant Cashier. 
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Interior view of the new vault of the Guaranty Safe Deposit Company, S. E. Corner Fifth Avenue and 
43rd St. It contains about 5000 steel safe deposit boxes. 














The 40-ton door and main entrance to one of the largest bank vaults in the world, Guaranty Safe 
Deposit Company, S. E. corner Fifth Ave. and 43rd St. The telescopic box at the 
right reveals the combination dial only to the person who manipulates it. 





NEW VAULT OF THE GUARANTY TRUST COMPANY 


NEW VAULT OF THE GUARANTY TRUST CO. 


The new home of the Fifth Avenue Office of the Guaranty Trust Company of 
New York, on the southeast corner of Fifth Avenue and Forty-third Street, ex- 
emplifies the latest developments in banking conveniences. Every modern ap- 
pliance has been installed. The Trust Company occupies three floors of the new 
building directly across Fifth Avenue from its former quarters. 

The vault occupies the entire space below the street surface and is particularly 
worthy of notice. The safe deposit vault occupies a space forty-four feet long by 
thirty broad. The ceiling is nine and one-half feet high and the walls about. two 
and one-half feet thick. The entire mass composing the vault weighs nearly 2,000 
tons and rests upon steel pillars. There is a foot and a half space below the vault 
while that above varies from one and one-half to four feet. These spaces are kept 
constantly illuminated and every part of them is made visible by means of angle 
mirrors. 


Main banking floor of the New Fifth Avenue Office, Guaranty Trust Company of New York. 


The main door of the vault weighs nearly forty tons, is about three feet thick, 
and looks like a breechblock of a huge cannon. It is so accurately balanced that 
it can be swung shut by the slightest pressure. The polished steel lining of the 
vault is brass-bordered, and the crossings of the ceiling panels are executed with 
brass stars which are repeated in the black mosaic floor which is also divided into 
panels by brass divisions that harmonize with the hinges of the nearly 5,000 steel 
safe deposit boxes. 

The single mirrors forming the wall panels at the end of each cross-aisle, between 
the tiers of safe deposit boxes, are an additional element of protection, for they 
eliminate every ‘‘dead corner”’ that might offer place of concealment. 

The vault is so perfectly ventilated that even in the remote corners of the side 
aisles the air is absolutely fresh. 
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Until recently the combinations, even of the most important vaults of this cha- 
racter, were placed on the vault doors. In this vault the combination is placed 
on the jamb of the door, at the bottom of an electrically-illuminated steel cylin- 
der, and can be seen only by the person manipulating it. The mechanism of 
the combination might be blown away by a powerful explosive without impairing 
the impregnability of the safe itself. 

The Fifth Avenue Office is in charge of Charles M. Billings, Vice-President; 
Walter Meacham, Assistant Secretary; L. D. Stanton, Assistant Treasurer; and 
M. J. Dumont, Assistant Secretary. 


THE NEW BRITISH LOAN. 

The new secured loan of the United Kingdom of Great Britain and Ireland 
consists of one-year and two-year 54% convertible gold notes, $100,000,000 
one-year notes, due February 1, 1918, and $150,000,000 two-year notes due Feb- 
ruary 1, 1919. 

The notes are convertible, at the option of the holder, at any time before ma- 
turity into twenty year 53% bonds of the United Kingdom of Great Britain 
and Ireland, payable February 1, 1937, and they are redeemable at the option of 
the Government, in whole or in part, on thirty days notice. 

The notes are to be secured by a pledge with the Bankers Trust Company of 
New York, under an agreement executed by the Government, of securities ap- 
proved by J. P. Morgan & Co., of an aggregate value of not less than $300,000,000. 

The notes are offered for subscription at the following rates, One-year notes at 
99.52 and interest, yielding 6 per cent.; Two-year notes at 99.07 and interest 
yielding 6 per cent. Subscription books will be opened at the office of J. P. Morgan 
& Co. at 10 a.m. January 24, 1917, and will be closed 10 a.m. January 31, 1917, 
or earlier in their discretion. 


UNITED STATES MORTGAGE AND TRUST COMPANY, 
NEW YORK. 


On another page in this issue will be found the statement of December 30, 1916, 
of the United States Mortgage and Trust Company, which shows the closing of a 
successful year. 

The progress of this company under the management of Mr. J. W. Platten, 
reflects great credit on his ability as a banker. In fact the most successful period 
of the company’s carreer has been since Mr. Platten became its president and 
manager. 

Mr. Platten has an official staff of trained bankers on whom he places much re- 
liance. And the directorate is composed of some of the most prominent bankers, 
business men and financiers in the country. 

The official staff is as follows: John W. Platten, President; Calvert Brewer, 
Vice-President; Joseph Adams, Vice-President; Frank J. Parsons, Vice-President 
Chauncey H. Murphey, Treasurer; Harry W. Hadley, Assistant Treasurer; William 
T. Law, Assistant Treasurer; Henry L. Servoss, Secretary; T. W. B. Middleton, 
Assistant Secretary; Ralph L. Cerero, Assistant Secretary; William Van Thun, 
Assistant Secretary. 

The directors are: Nicholas Biddle, Charles S. Brown, Burns D. Caldwell, Lewis 
L. Clarke, Thomas Dewitt Cuyler, Charles D. Dickey Allen B. Forbes, Donald G. 
Geddes, Henry R. Ickelheimer, William A. Jamison, Louis C. Krauthoff, Julius 
Krutschnitt, Robert Olyphant, Mortimer L. Schiff, Elbridge G. Snow, Henry 
Tatnall, Eben B. Thomas, James Timpson, Arthur Turnbull, Cornelius Vanderbilt, 
George G. Ward, Thomas Williams, William H. Williams and John W. Platten. 
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PROMOTIONS IN THE FORT DEARBORN NATIONAL BANK, 
CHICAGO. 


Mr. George H. Wilson, who for a number of years has been Cashier of the Fort 
Dearborn National Bank of Chicago, has been elected Vice-President, and Mr. E. 
C. Tubbs, who has been the bank’s auditor for several years, has been advanced 
to the Cashiership to succeed Mr. Wilson. 

Both of these promotions were due to the many years of faithful service rendered 
the Fort Dearborn by Messrs. Wilson and Tubbs. 

The growth of the Fort Dearborn under the management of Wm. A. Tilden, 
reflects great credit upon his ability as a banker. In 1908 the year Mr. Tilden 
was made President of the Fort Dearborn the deposits were less than $10,000,000; 
December 27, 1916, they were $42,983,000. It has always been Mr. Tilden’s 
disposition to give due credit to his associates in the management, all of whom are 
trained bankers who render the executive head, much valuable aid. 

Besides Mr. Tilden, the President and the Messrs. Wilson and Tubbs, whose 
promotions we mentioned above, the officers are, Nelson N. Lampert, Henry R. 
Kent, John Fletcher and Marcus Jacobowsky, Vice-Presidents, Wm. W. LeGros, 
Charles L. Boyé, Wm. L. McKee, Robert J. McKay and Wm. E. McLallen, Assist- 
ant Cashiers, and Henry Lawton, Manager Foreign Department. 

The Fort Dearborn has a capital of $2,000,000 and surplus of $792.123. 


THE ATLANTIC NATIONAL BANK OF NEW YORK. 


The year 1916 was a very prosperous one for the Atlantic National Bank of New 
York. On December 27, in its report to the Comptroller, its deposits were $14,729,- 
405, which shows an increase of $2,658,796 over its report of December 31st, 1915, or 
a little more than 22 per cent. This cannot be other than highly gratifying to the 
officers, directors and stockholders. 

It also shows an increase of over 100 per cent. since the Kountze interests have 
been identified with the management. 

The Atlantic National has always been known as a commercial bank, and its 
clientele is drawn entirely from commercial sources. 

On its board are some of New York’s prominent substantial.merchants whose 
influence adds much prestige to the bank. The board of directors are: Phineas C. 
Lounsbury, Chairman of the Board; John H. Hanan, Hanan & Sons, Shoe Manu- 
facturers; Gilbert H. Johnson & Co., Iron Founders; Edwin E. Jackson, Jr. Presi- 
dent, Boorum & Pease Co.; Kimball C. Atwood, President, Preferred Accident 
Insurance Co.; Jose M. Diaz, Preferred Havana Tobacco Co.; David L. Luke, 
Vice-President, W. Va. Pulp & Paper Co.; Lorenzo Benedict, President, Worcester 
Salt Co.; George A. Graham, John H. Graham & Co.; Edward K. Cherrill, Vice- 
President; Herman D. Kountze, President; T. Irving Hadden, Hartsdale, N. Y.; 
Charles F. Junoud, 141 Broadway; William B. Davis, 141 Broadway. 

The officers are: Herman D. Kountze, President, Edward K. Cherrill, Vice- 
«President, Kimball, C. Atwood, Vice-President, Gilbert H. Johnson, Vice-President, 
Frank E. Andruss, Cashier, and William F. Fitzsimmons, Assistant Cashier. 
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COMPARATIVE NEW YORK BANK STATEMENT. 

The following table shows the loans and deposits of oe associated banks, +. to the New 
York Clearing House for the week ending January 15, 19 
together with a computation of the proportionate a or decrease of deposits for the year. 


Loans and 
Discounts 
Average 
1916 


$37,645,000 
31,987,000 
124,838,000 
392,984,000 
36,532,000 


10,451,000 
1,978,000 
88,890,000 
235,809,000 
55,600,000 


123,569,000 
28,979,000 
9,199,000 
83,779,000 
34,819,000 
146,665,000 


2,126,000 
16,957,006 
166,109,000 
63,393,000 
10,043,000 


193,820,000 
17,719,000 
9,084,000 


4,679,000] 


34,164,000 


55,347,000 
8,522,000 
11,749,000 
9,170,000 
17,948,000 


48,180,000 
38,365,000 
11,365,000 
5,089,000 
2,186,000 


11,577,000 
,928,000 
5,346,000 
17,036,000 


4,084,000 
6,150,000 
14,601,000 


Loans and 
Discounts 
Average 
1917 


10,578,000 
208,545,000 


25,336,000 


$2,270,551,0001$2,337,780,000 


6 and January 13, 19 


Legal Net 
Deposits 
Average 
1916 


$36,654,000 
31,973,000 
142,938,000 
470,102,000 
35,843,000 


11,257,000 
1,924,000 
93,087,000 
242,703,000 
59,456,006 


141,010,000 
28,125,000 
10,000,000 
99,065,000 
32,645,000 

151,582,000 


2,636,000 
15,832,006 
162,998,000 
73,847,000 
10,800,000 


227,892,000 
18,205,000 
10,052,000 

4,911,000 
40,448,000 


62,121,000 
8,680,000 
11,627,006 
8,589,000 
19,086,000 


57,900,000 
38,127,000 
11,958,000 
5,029,000 
2,815,000 


9,968,000 
3,582,000 

. 354,000 
18,198,000 


3,958,000 
6,226,000 
14,573,000 
4,557,000 
14,219,000 
23,424,000 


Legal Net 
Deposits 
Average 

1917 


17, respectively, 


Deposits 
Per cent 


of 
Inc. Dec. 


$33,391,000)... .. 
19,032,000}... .. 
141,100,000).... 


35,920,000 


13,535,000)20. 
2,338,000)21.5).... 
87,223,000)... 
258,721,000) 6. 
73,029,000/22 . 
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11,796,000)17. 

115,763,000/16. 
34,577,000) 5. 

151,910,000 


2,831,000! 7. 
16,257,000) 2. 
163,796,000 
93,300,000/26. 
11,337,000) 4. 


245,801,000) 7. 
18,822,000) 3. 
10,596,000) 5. 
6,406,000/30 . 
49,193,000/21. 


434,430,000) .... 
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61,070,000). . . . 


10,555,000)21 . 
11,829,000} 1. 
10,624,000)23 . 
23,760,000/24 . 
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$2,485,970,000 $2,558,715,000] 





